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CHAPTER 13 RECENT DEVELOPMENTS

PART 1: HISTORY, RESOURCES, GENERAL PRINCIPLES AND “READ FIRST!”

§ 1.1 Introduction to Lundin On Chapter 13

A. HISTORY AND RESOURCES
§2.1 Brief History of Chapter 13 before 2005
§2.2 Brief History, Including “Legislative History,” of BAPCPA
§23 Brief History of Chapter 13 after BAPCPA
§2.4 Sources of Information and Resources You Need

B. GENERAL PRINCIPLES AFTER BAPCPA
§3.1 Understanding Chapter 13 after BAPCPA
§3.2 One: Those Who Can Pay Should Pay
§3.3 Two: Don’t Trust Debtors
§34 Three: Don’t Trust Judges
§3.5 Four: Don’t Trust Lawyers
§3.6 Five: Make the Door Smaller
§3.7 Six: The Rich Fare Better Than the Poor
§3.8 Seven: Unsecured Creditors Don’t Count
§39 Eight: Debtors Must Beg for Relief
§3.10 Nine: Malice or Incompetence?
§3.11 Ten: The Prior Law Is Still There
§3.12 Conclusion: The Job Ahead

C. “READ FIRST!”
§4.1 WARNING! You Are a Debt Relief Agency

{1} In re Valle Carrasquillo, No. 15-05847 (ESL), 2020 WL 4728121 (Bankr. D.P.R. May 26, 2020) (Lamoutte) (Fee contract that
misleadingly described “no look fee” as a minimum amount preapproved by court fails to satisfy requirement in § 528(a)(1)(A) that fee
contract must specify services to be performed and specific fees for each service; defect in contract cannot be cured by “amended”
contract after the petition. Contract is void and unenforceable.).

{2} 1In re Negron, 616 B.R. 583, 593-96 (Bankr. D.P.R. Apr. 28, 2020) (Lamoutte) (Contract between Debt Relief Agency and
Chapter 13 debtors is null and void under § 526(b) and (c) because contract failed to specify in writing the exact legal services included
in the flat fee and then contract treated the flat fee as a minimum fee with possibility of additional hourly charges that rendered the actual
cost of the case impossible to determine in violation of § 528(a)(1)(A) and (a)(1)(B). Waiver of unenforceability clause in the contract
under § 526(c)(1) was itself unenforceable under § 526(b). “[T]he contracts make no reference to the specific services that will be
performed by the debt relief agency, as required by [§] 528(a)(1)(A). This is critical in a case intended to be charged by hourly rates, as
the assisted person is unable to understand how much will he or she end up paying . . . . [TThe court cannot agree with Legal Partners
proposition that it cannot delimit any of the services without due diligence or that some diligence cannot be performed during the initial
meetings with the assisted persons. . . . The logical outcome of not clearly and conspicuously explaining the services to be provided is
the debt relief agency’s inability to clearly and conspicuously explain how much such services may cost. . . . Legal Partners argues that
the Debtors have the right under 11 U.S.C. § 526(c)(1) to enforce the contract...even if the contract is void. This argument
misconstrues the scope of § 526(c)(1) and ignores the protections afforded to assisted persons in § 526(b). . . . This type of waiver is
unenforceable under § 526(b).”).

{3} In re Pearson, No. 20-30077, 2020 WL 1845048 (Bankr. N.D. Tex. Apr. 9, 2020) (Jernigan) (Internet-based law firm doing
business as Wajda & Associates, also known as Recovery Law Group, is in much trouble in the Northern District of Texas after filing a
Chapter 13 case for a serial bankruptcy abuser named Jakim Edward Pearson, Sr. Attorney took $1,500 postpetition retainer without
disclosure or court approval. Petition did not reveal that debtor had filed 15 bankruptcy cases in various jurisdictions, some in the name
of other individuals, some with borrowed Social Security numbers. The plan filed by counsel was nonsensical and when creditors showed
up with motions revealing the truth counsel voluntarily dismissed the Chapter 13 case. Court then show-caused counsel to answer for a
long list of statutory and rule transgressions. Counsel sent an “appearance attorney” who knew nothing about anything. Court has now
set a second show-cause hearing with an order for counsel to appear personally. Stay tuned.).

{4} In re Taulbee, No. 15-52073, 2020 WL 1671551 (Bankr. E.D. Ky. Apr. 2, 2020) (Wise), rev'd and remanded, No. 5: 20-162-
DCR, 2020 WL 5521045 (E.D. Ky. Sept. 14, 2020) (Reeves) (Chapter 13 debtors’ counsel violated §§ 526 and 329, Bankruptcy Rules
9011 and 2016 and several rules of professional responsibility by secretly obtaining $500 from debtors during Chapter 13 case to convert
to Chapter 7 but then failing to file conversion documents. Counsel misrepresented that debtors intended to stay in Chapter 13 and
misrepresented conflicts that disabled counsel to appear in person at hearings with respect to conversion. Sanctions included permanently
prohibiting counsel to practice in the Bankruptcy Court for the Eastern District of Kentucky.).
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{5} In re Santos, 616 B.R. 332 (Bankr. N.D. Tex. Mar. 17, 2020) (Jernigan) (Filing an unauthorized Chapter 13 petition to stop
foreclosure lands former husband and attorney in deep yogurt. Using lies and fake emails, Gabriel Santos convinced attorney Steve Le
to file Chapter 13 petition on behalf of Gabriel’s former wife, Cynthia Santos. Attorney never met real debtor, fabricated answers on
statements and schedules and never satisfied DRA responsibilities under §§ 526, 527 and 528. Attorney is suspended from practice.
Former husband is referred to U.S. Attorney for criminal prosecution.).

{6} In re Gonzalez Torres, No. 14-09581 (ESL), 2020 WL 889347 (Bankr. D.P.R. Feb. 24, 2020) (Lamoutte) (In a fee dispute
between Chapter 13 trustee and attorneys for debtors, because scheduled debts related primarily to a failed business, debtors are not
“assisted persons,” attorneys are not Debt Relief Agencies and §§ 526, 527 and 528 are not applicable.).

§4.2 Bankruptcy Petition Preparers

{7} Inre Bennett, No. 18-10346, 2019 WL 4686327 (Bankr. D. Vt. Sept. 25, 2019) (Brown) (Synergy Law, LLC’s bankruptcy filing
in August does not stay action by U.S. trustee to enforce § 110 against Synergy’s continued violations of the bankruptcy petition preparer
rules in Chapter 13 cases in Vermont. The U.S. trustee’s action fits the stay exception for police and regulatory action by a government
unit in § 362(b)(4). Synergy Law, LLC, did not use attorneys to assist Chapter 13 debtors and is thus a BPP subject to § 110. Synergy
failed to make required disclosures and failed to sign required documents. Synergy gave prohibited legal advice, told debtors to hide
Synergy’s assistance, failed to file fee disclosures and made innumerable misrepresentations to debtors. Disgorgement of fees and
imposition of fines and treble fines are appropriate. Synergy violated the nationwide injunction issued by other courts by filing this case.
Further injunction is warranted but stayed by Synergy’s bankruptcy filing. Dave Maresca, a principal of Synergy, is personally enjoined
from assisting any person in filing bankruptcy in Vermont.).

§4.3 Section 342: Notice What Didn’t Happen
§4.4 Other Sections You Should Read

PART 2: PREFILING CONSIDERATIONS

§5.1 Summary of Part 2
A. STATUTES DISCUSSED IN PART 2

§6.1 11 U.S.C. § 101(30): Individual with Regular Income
§6.2 11 U.S.C. § 109(e): Debt Limitations
§63 11 U.S.C. § 109(g): 180-Day Bar to Refiling
§64 11 U.S.C. § 109(h): Prefiling Briefing
§ 6.5 11 U.S.C. § 707(b): “Abuse” Bar to Chapter 7 Relief

B. BEFORE CONSIDERING BANKRUPTCY RELIEF
§7.1 Nonbankruptcy Alternatives Are Exhausted
C. WHEN IS CHAPTER 13 THE BEST BANKRUPTCY CHOICE?

§ 8.1 Debtor Wants to Pay Creditors
§ 8.2 Debtor Has Some Ability to Pay Creditors
§83 Prior Bankruptcy Discharge
§ 8.4 Chapter 12 Not Available or Not Helpful
§ 8.5 Other Chapters Too Expensive, Too Complicated or Unfriendly
§ 8.6 11 U.S.C. § 707(b) Problems Are Likely
§ 8.7 Debt to Be Discharged Is Small
§ 8.8 Too Many Reaffirmations
§ 8.9 Debtor Cannot Reaffirm or Redeem Property
§ 8.10 The Pleasures of Possession and Un-repossession
§ 8.11 Discharge or Dischargeability Problems
§8.12 Home Mortgage Problems
§8.13 Cosigner Problems
§8.14  Exemption Problems
§8.15 Fraudulent Conveyance or Preference Problems
§ 8.16 Domestic Relations Problems
§ 8.17 Criminal Problems
§ 8.18 Debtor Likely to Need Future Bankruptcy Relief
§ 8.19 Debtor Needs Discipline of a Chapter 13 Case
D. ELIGIBILITY FOR CHAPTER 13
1. GENERAL CONSIDERATIONS
§9.1 Summary of Eligibility Requirements
§9.2 Prefiling Eligibility Planning
§93 How to Challenge Eligibility
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§94 Burden of Proof in an Eligibility Dispute
§9.5 Consequences of Ineligibility: Jurisdiction; Automatic Stay; Strike, Dismiss or
Excuse?

{8} Fountain v. Deutsche Bank Nat’l Tr. Co. (In re Fountain), 612 B.R. 743 (B.A.P. 9th Cir. Mar. 10, 2020) (Gan, Lafferty,
Brand) (Dismissal of Chapter 13 case based on ineligibility was appropriate because noncontingent liquidated unsecured debts exceeded
§ 109(e) limitation.).

{9} Cody v. Micale, No. 7:19-cv-00433, 2019 WL 5967962 (W.D. Va. Nov. 13, 2019) (Urbanski) (Dismissal of fourth Chapter 13
petition since 2016 was appropriate because debtor failed to obtain the prepetition briefing required by § 109(h) and was ineligible.).

{10} In re Friedrich, 618 B.R. 274, 276-77 (Bankr. W.D. Wis. May 5, 2020) (Furay) (“The courts are split on whether the question
of eligibility under section 109(e) is jurisdictional or merely an eligibility requirement . . . . [T]his Court examined the split and sided
with the majority view that eligibility under 11 U.S.C. § 109(e) is not jurisdictional.”).

{11} In re Moore, No. 19-51257(JAM), 2020 WL 1207911 (Bankr. D. Conn. Mar. 10, 2020) (Manning) (Dismissal for cause under
§ 1307(c) is appropriate because debtor’s secured debts exceed eligibility limitation under § 109(e). Dismissal with prejudice to refiling
for three years is also appropriate because debtor has filed multiple bankruptcies beginning in 2012 to stop foreclosures and to litigate
and relitigate frivolous issues, many of which were decided against the debtor in previous Chapter 13 cases.).

{12} In re Bello, 609 B.R. 695 (Bankr. E.D. Mich. Dec. 13, 2019) (Tucker) (Based on finding that schedules were not prepared in
good faith, if ineligible debtor choses to dismiss Chapter 13 case, dismissal will be with prejudice to refiling for 180 days under

§ 105(a).).

{13} Inre Malone, No. 19-80149-TRC, 2019 WL 4686330 (Bankr. E.D. Okla. Sept. 25, 2019) (Cornish) (Noting that In re Pratola,
578 B.R. 414 (Bankr. N.D. Ill. Dec. 27, 2017) (Baer), was reversed, 589 B.R. 779 (N.D. Ill. Aug. 31, 2018) (Dow), dismissal is
mandatory when student loan debt exceeds eligibility limit in § 109(e).).

2. WHO IS ELIGIBLE
§ 10.1 Debtor Must Be an Individual; Spouses Allowed

{14} 1In re Jones, No. 19-31539-beh, 2019 WL7342455 (Bankr. E.D. Wis. Dec. 30, 2019) (Hanan) (Chapter 13 petition for an
individual debtor cannot be “amended” 11 days after filing to add a spouse as a joint debtor. Spouse must file separate petition and can
then move for joint administration under Bankruptcy Rule 1015(b)(1).).

§ 10.2 Sole Proprietorships Are Eligible
§10.3 Corporations Are Not Eligible

{15} In re Johnson, No. 19-3620, 2020 WL 1450751, at *1 (E.D. Pa. Mar. 25, 2020) (Robreno) (Chapter 13 petition filed by
“TARANI A. JOHNSON doing business as Silver Apple, LLC” was properly dismissed because debtor was not an eligible individual
under § 109(e). “A Chapter 13 petition can only be filed by an individual. . . . [T]he bankruptcy court made no error . . . in dismissing
Johnson’s Chapter 13 petition without prejudice so she could refile under Chapter 11.”).

{16} Qarni v. Vahora (In re Qarni), No. 19-01090-A, 2019 WL 6817106, at *1—*S (Bankr. E.D. Cal. Dec. 11, 2019) (Clement)
(Debtors’ complaint states a claim that defendants violated stay in § 362(a)(3) when defendants with judgment against debtor and
debtor’s wholly owned corporation filed complaint for appointment of receiver to take control of corporation. Corporate control was an
asset that became property of the Chapter 13 estate and seeking appointment of a receiver was an action to exercise control over that
property. “[A] creditor obtained a judgment against the debtor and his corporation. As the sole sharcholder, the debtor has plenary
control over corporate activities. Thereafter, the debtor filed chapter 13 bankruptcy. . . . The right to control a wholly owned entity is a
property right. . . . Naecem had a right to control VDL and California law deems that right to be property. . . . [T]he violation of the stay
occurred after the Qarnis filed their chapter 13 petition but before plan confirmation, which would have revested the property in the
debtor. . . . Consequently, at the time of the stay violation, Naeem’s right to control the affairs and direction of VDL was property of the
Qarnis’ estate. The act of filing suit, which includes causes of action that seek to exercise control over property of the estate, is itself a
violation of § 362(a)(3). . . . Since VDL’s liquidation would result in Qarnis’ loss of employment, and consequent ability to fund their
chapter 13 plan, Vahora’s efforts to appoint a receiver over VDL, if successful, would alter Naeem’s right to control that entity in a
manner inconsistent with § 362(a). . . . [A] creditor who attempts, but fails, to achieve actual control over estate property does not give
the creditor a safe harbor against a stay violation action.”).
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§10.4 Partnerships Are Not Eligible
§ 10.5 Partners and Corporate Owners May Be Eligible

{17} Qarni v. Vahora (In re Qarni), No. 19-01090-A, 2019 WL 6817106, at *1-*5 (Bankr. E.D. Cal. Dec. 11, 2019) (Clement)
(Debtors’ complaint states a claim that defendants violated stay in § 362(a)(3) when defendants with judgment against debtor and
debtor’s wholly owned corporation filed complaint for appointment of receiver to take control of corporation. Corporate control was an
asset that became property of the Chapter 13 estate and seeking appointment of a receiver was an action to exercise control over that
property. “[A] creditor obtained a judgment against the debtor and his corporation. As the sole shareholder, the debtor has plenary
control over corporate activities. Thereafter, the debtor filed chapter 13 bankruptcy. . . . The right to control a wholly owned entity is a
property right. . . . Nacem had a right to control VDL and California law deems that right to be property. . . . [T]he violation of the stay
occurred after the Qarnis filed their chapter 13 petition but before plan confirmation, which would have revested the property in the
debtor. . . . Consequently, at the time of the stay violation, Naeem’s right to control the affairs and direction of VDL was property of the
Qarnis’ estate. The act of filing suit, which includes causes of action that seek to exercise control over property of the estate, is itself a
violation of § 362(a)(3). . . . Since VDL’s liquidation would result in Qarnis’ loss of employment, and consequent ability to fund their
chapter 13 plan, Vahora’s efforts to appoint a receiver over VDL, if successful, would alter Naeem’s right to control that entity in a
manner inconsistent with § 362(a). . . . [A] creditor who attempts, but fails, to achieve actual control over estate property does not give
the creditor a safe harbor against a stay violation action.”).

§ 10.6 Partnership and Corporate Debts and Assets May Impact Eligibility

{18} In re Friedrich, 618 B.R. 274, 278-81 (Bankr. W.D. Wis. May 5, 2020) (Furay) (Dissolution of LLC and transfer of its assets
to debtor on eve of Chapter 13 filing did not change that debtor’s guaranty of LLC’s debt was an unsecured obligation that exceeded
eligibility limit in § 109(e). Dissolution and asset transfer were probably illegal under Wisconsin law and did not convert guaranty into
secured debt for eligibility purposes. “Because the Debtor should not have received the LLC’s assets in violation of [Wisconsin law],
and the LLC’s dissolution did not automatically transfer title of its property, the Court could conclude that the Debtor did not own the
LLC’s assets at the time of his bankruptcy petition. . . . The Debtor sought to keep assets belonging to the LLC to avoid the statutory
distribution scheme and to remove assets from the reach of the LLC’s secured creditor. While there may be circumstances in which this
is appropriate, the facts here belie the Debtor’s motives. . . . As the guarantor of the Notes, the Debtor’s liability is still an unsecured
obligation to the Bank . . . . Debtor’s noncontingent, liquidated unsecured claims exceed the statutory amount of $419,275 set forth in
11 U.S.C. § 109(e).”).

{19} In re Digirolamo, 612 B.R. 726 (Bankr. M.D. La. Jan. 6, 2020) (Dodd) (Faulty stucco work was not personal liability of
Chapter 13 debtor because contract for work was between general contractor and limited liability corporation. There was no privity of
contract between the debtor individually and the injured homeowner and no proof sufficient to pierce corporate veil to find debtor was
alter ego of LLC.).

{20} Maldonado Perez v. Banco Santander De P.R. (In re Maldonado Perez), No. 18-00102, 2019 WL 5799327 (Bankr. D.P.R.
Nov. 6, 2019) (Tester) (Chapter 13 debtor’s complaint to determine value and extent of lien on property fails for lack of jurisdiction
when property is owned by a corporation and dissolution of the corporation under Puerto Rican law does not vest ownership in the
debtor as owner of the corporation.).

§ 10.7 Trust Is Not Eligible, but Trustee May Be Eligible
§ 10.8 Eligibility of a Decedent’s Estate

{21} Johnston v. Hildebrand (In re Bagsby), No. 19-8017, 2020 WL 2025906, at *2—*7 (B.A.P. 6th Cir. Apr. 27, 2020) (Croom,
Smith, Wise) (Bankruptcy court applied correct objective standard when it sua sponte sanctioned debtor’s attorney under Bankruptcy
Rule 9011 for twice filing Chapter 13 petitions on behalf of debtor who had been dead for more than 10 years. “He advised that a
software-related issue prevented him from conforming the signature on the 2016 petition electronically filed with the court to reflect
that Ms. Bagsby signed the ‘wet’ copy in a representative capacity for Decedent. He stated that he filed skeletal petitions because both
filings were made on the eve of foreclosure and confirmed that Ms. Bagsby never provided him with the information and documents
needed to prepare schedules. . . . [H]e never researched whether a decedent’s estate could file a bankruptcy petition. . . . [H]e learned
from Trustee that a deceased person cannot file a bankruptcy petition, which led him to move to dismiss the second case. . . . Attorney
neither disputes that he failed to engage in a reasonable inquiry to determine Decedent’s eligibility to file bankruptcy petitions before
he filed them nor argues that his failure to perform the research was reasonable under the circumstances.”).

§ 10.9 Petitions on Behalf of Others: Incompetents, Next Friends, Powers of Attorney
and the Like

{22} Johnston v. Hildebrand (In re Bagsby), No. 19-8017, 2020 WL 2025906, at *2—*7 (B.A.P. 6th Cir. Apr. 27, 2020) (Croom,
Smith, Wise) (Bankruptcy court applied correct objective standard when it sua sponte sanctioned debtor’s attorney under Bankruptcy
Rule 9011 for twice filing Chapter 13 petitions on behalf of debtor who had been dead for more than 10 years. “He advised that a
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software-related issue prevented him from conforming the signature on the 2016 petition electronically filed with the court to reflect
that Ms. Bagsby signed the ‘wet’ copy in a representative capacity for Decedent. He stated that he filed skeletal petitions because both
filings were made on the eve of foreclosure and confirmed that Ms. Bagsby never provided him with the information and documents
needed to prepare schedules. . . . [H]e never researched whether a decedent’s estate could file a bankruptcy petition. . . . [H]e learned
from Trustee that a deceased person cannot file a bankruptcy petition, which led him to move to dismiss the second case. . . . Attorney
neither disputes that he failed to engage in a reasonable inquiry to determine Decedent’s eligibility to file bankruptcy petitions before
he filed them nor argues that his failure to perform the research was reasonable under the circumstances.”).

{23} In re Maes, 616 B.R. 784, 789-802 (Bankr. D. Colo. May 20, 2020) (McNamara) (Chapter 13 petition filed by daughter as
“attorney-in-fact” for incompetent parent was effective to commence case notwithstanding that powers of attorney were not effective or
valid; debtor was acting as “next friend” for purposes of Bankruptcy Rule 1004.1. No formal “representative” appearing, bankruptcy
court appoints daughter “guardian ad litem” to maintain Chapter 13 case on behalf of incompetent debtor. Debtor suffered from severe
dementia and memory loss. Debtor’s daughter filed a Chapter 13 petition pursuant to powers of attorney which ultimately turned out
not to be effective under state law for various reasons. “[E]ven though the Debtor’s daughter had no effective authorization as an
‘attorney-in-fact’ under a power of attorney, she still was permitted to act as her mother’s ‘next friend’ to protect her mother’s best
interests. That is what she did. Thus, the bankruptcy petition was valid and the bankruptcy case may continue. However, going forward,
Juanita Maes’ role must be formalized. The Court appoints the Debtor’s daughter as her ‘guardian ad litem’ and fiduciary solely for
purposes of this bankruptcy case. . . . Fed. R. Bankr. P. 1004.1 mirrors Fed. R. Civ. P. 17(c) and was added to the Federal Rules of
Bankruptcy Procedure in 2002 to address . . . recurring issues governing bankruptcy filings on behalf of incompetent persons and
whether bankruptcy courts are authorized to appoint guardians ad litem. . . . [U]nder Fed. R. Bankr. P. 1004.1 the Court is fully
authorized to make a determination of incompetency for bankruptcy purposes in appropriate circumstances. ... Every shred of
admissible evidence confirms that the Debtor was incompetent when her daughter signed and filed the Petition . . . . The Debtor did not
have a general guardian, committee, or conservator at the commencement of the bankruptcy case. Furthermore, because neither the First
POA nor Second POA was effective, the Debtor did not have an agent under an effective and valid durable power of attorney. . . . Thus,
the Debtor did not have a ‘representative’ within the meaning of Fed. R. Bankr. P. 1004.1 when her daughter signed and filed the
Petition. . . . If a debtor is incompetent but does not have a representative, Fed. R. Bankr. P. 1004.1 allows a ‘next friend or guardian ad
litem’ to file for bankruptcy on behalf of such debtor. . . . In the bankruptcy context, the term ‘next friend’ is ‘broad enough to include
anyone who has an interest in the welfare of an infant [or incompetent person] who may have a grievance or a cause of action.” . . . [T]he
Court rather easily concludes that Juanita Maes qualifies as the Debtor’s next friend under Fed. R. Bankr. P. 1004.1. . . . Juanita Maes
has acted only in the capacity of a ‘next friend.” However, a next friend is not a fiduciary. Under these circumstances, Fed. R. Bankr. P.
1004.1 dictates that the Court now appoint a guardian ad litem or make any other order to protect the Debtor. . . . Fed. R. Bankr. P.
1004.1 does not authorize the bankruptcy court to appoint a next friend. . . . Instead, Fed. R. Bankr. P. 1004.1 explicitly speaks only to
the appointment of a guardian ad litem. . .. [T]The Court appoints Juanita Maes as a guardian ad litem for the limited purpose of
prosecuting and administering this bankruptcy case on behalf of the Debtor.”).

{24} In re Santos, 616 B.R. 332 (Bankr. N.D. Tex. Mar. 17, 2020) (Jernigan) (Filing an unauthorized Chapter 13 petition to stop
foreclosure lands former husband and attorney in deep yogurt. Using lies and fake emails, Gabriel Santos convinced attorney Steve Le
to file Chapter 13 petition on behalf of Gabriel’s former wife, Cynthia Santos. Attorney never met real debtor, fabricated answers on
statements and schedules and never satisfied DRA responsibilities under §§ 526, 527 and 528. Attorney is suspended from practice.
Former husband is referred to U.S. Attorney for criminal prosecution.).

{25} In re Chapman, 616 B.R. 523, 526-31 (Bankr. E.D. Wis. Mar. 11, 2020) (Hanan) (Attorney sanctioned under Bankruptcy Rule
9011 for filing “emergency” Chapter 13 petition based on power of attorney and a fabricated story by the debtor’s daughter. Simple
investigation would have revealed two prior similar cases within a year. Debtor was not aware that daughter was filing bankruptcy
petitions using a power of attorney. Daughter represented that debtor’s son would fund the plan, but son was unaware of daughter’s
misrepresentations. “Neither Attorney Clowers nor [paralegal] spoke with Mrs. Chapman herself prior to filing the Chapter 13
bankruptcy case on her behalf . . . . [Daughter] did not disclose to Attorney Clowers and [paralegal], nor did they discover themselves,
that two previous cases had been filed on behalf of Mrs. Chapman in the preceding twelve months. . . . Bankruptcy Rule 9011 includes
a 21-day ‘safe harbor’ provision....But the safe harbor provision does not apply if the challenged paper is a bankruptcy
petition . . . . [TThe Clowers firm took [daughter], the power of attorney, at her word . . . . [T]he petition erroneously states ‘no previous
cases.’ . .. [O]ne phone call to the debtor’s prior counsel . . . and would have learned that [daughter] had spun the same sham story about
a brother whom she claimed would save the day by paying the mortgage arrears, but never actually did so. . . . The fact that counsel
filed without adequate investigation, relying on a fairly sympathetic, albeit untrue, story by the debtor’s disingenuous and manipulative
daughter, suggests a negligent sense of urgency . . . . [A] monetary sanction is warranted . . . . One-third of the fees and costs incurred
for the instant, third case seems appropriate.”).

{26} In re Ivers, No. 19-20026-E-13, 2019 WL 6033198 (Bankr. E.D. Cal. Nov. 8, 2019) (Sargis) (After an exhaustive discussion
whether the Chapter 13 debtor is competent to manage the estate, bankruptcy court calls on Sacramento County Adult Protective
Services to investigate, review and report to the court with respect to whether the debtor suffers from a legal incompetency. In the
meantime, stay relief previously granted is modified to maintain real property within the Chapter 13 estate pending evaluation of the
debtor’s competency.).
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{27} In re Ivers, No. 19-20026-E-13, 2019 WL 6038056 (Bankr. E.D. Cal. Nov. 8, 2019) (Sargis) (Related to other decision,
bankruptcy court calls on Sacramento County Adult Protective Services to investigate the Chapter 13 debtor’s legal competence in light
of erratic and self-destructive behavior with respect to the sale of property.).

3. REGULAR INCOME REQUIREMENT
§11.1 What Is Regular Income?

{28} Taneja v. Preuss (In re Taneja), 789 F. App’x 907 (2d Cir. Dec. 2, 2019) (Walker, Lynch, Sullivan) (Dismissal of Chapter 13
case for cause was appropriate when pro se debtor failed to prove regular or stable income that would fund any confirmable plan.).

{29} Inre Feliciano,No. 19-05016 (EAG), 2019 WL 7041858 (Bankr. D.P.R. Dec. 19,2019) (Godoy) (At conversion from Chapter 7
to Chapter 13 debtor is eligible under § 109(g) based on schedules that show regular income as a teacher and some disposable income.
The sufficiency of that income to fund a plan that accounts for a potentially preferential security interest in a car is an issue of feasibility
properly addressed at confirmation.).

§11.2 When Must Debtor Have Regular Income?

a. SOURCES OF REGULAR INCOME
§12.1 Self-Employment
§12.2 Multiple, Irregular and Seasonal Employment
§12.3 Farming, Crop and Land Set-Aside or Payment in Kind
§12.4 Retirement Income
§12.5 Social Security
§ 12.6 Disability Benefits; Workers’ Compensation
§12.7 Family Assistance, Welfare and Other Entitlements
§12.8 Unemployment Benefits, Strike Benefits and the Like
§12.9 Alimony, Maintenance and Child Support
§ 12.10  Contributions from Family, Friends, Nonfiling Spouses and Former Spouses;
Grants and Awards
§ 12.11  Income from Leasing, Selling or Liquidating Assets

b. ABLE TO MAKE PAYMENTS
§13.1 Debtor Must Be Able to Make Payments under a Plan
4. DEBT LIMITATIONS
a. IN GENERAL

§ 14.1 Dollar Amounts

{30} In re Carter, No. 20-00653-NPO, 2020 WL 4730889, at *1-*4 (Bankr. S.D. Miss. June 26, 2020) (Olack) (Joint debtors are
ineligible under § 109(e) when aggregate unsecured debts exceed statutory limitation notwithstanding that neither individual is
personally liable for debts that exceed the statutory limit; the same statutory limit applies to individual debtors and to the aggregate of
unsecured debts owed by joint debtors without regard to personal liability. “The general unsecured debt attributable solely to Mr. Carter
is $178,609.00, and the general unsecured debt attributable solely to Mrs. Carter is $327,533.70. . . . Trustee asserts that the Bankruptcy
Case should be dismissed because the Carters’ aggregate unsecured debt exceeds the limit of $419,275in 11 U.S.C. § 109(e) . . . . [T]he
statute is clear and unambiguous: a debtor who files an individual case and debtors who file a joint case are subject to the same unsecured
debt limit. . . . Although the Court agrees that § 109(e) enables a spouse without regular income to be eligible for chapter 13 relief in a
joint case, there is no language in the statute that supports an interpretation that unsecured debts are aggregated only when one spouse
is without regular income. . . . That the same unsecured debt limit in § 109(e) applies to both individuals and joint filers in a chapter 13
case does not lead to an absurd result. ... Those who exceed the debt limits in § 109(e) may seek bankruptcy relief in other
chapters . . . . [A]ssuming that the Carters are eligible to file separately for relief under chapter 13, the Bankruptcy Case may be severed
into individual chapter 13 cases so that only one of the Carters is dismissed from the Bankruptcy Case. . . . If, however, the Carters want
to remain as joint filers, the Bankruptcy Case may be converted to another applicable chapter.”).

§14.2 Time for Determining Debt
§ 143 Use of Statements and Schedules in Eligibility Calculations

{31} Fountain v. Deutsche Bank Nat’l Tr. Co. (In re Fountain), 612 B.R. 743 (B.A.P. 9th Cir. Mar. 10, 2020) (Gan, Lafferty,
Brand) (Statements and schedules ordinarily control eligibility calculation but when debtor scheduled bank’s claim as $1,000 and bank
filed proof of claim in excess of $1,000,000, good faith was at issue and bankruptcy court appropriately considered proof of claim and
note signed by debtor to conclude that debt in fact exceeded § 109(e) limitation.).
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{32} In re Ely, No. 19-20818-drd-13, 2020 WL 2071483 (Bankr. W.D. Mo. Apr. 29, 2020) (Dow) (Scheduled debts are not
determinative of eligibility for Chapter 13 when schedules are not accurate and other evidence demonstrates that unsecured debts exceed
limitation in § 109(e).).

{33} In re Bello, 609 B.R. 695 (Bankr. E.D. Mich. Dec. 13, 2019) (Tucker) (Because schedules were not prepared in good faith,
bankruptcy court appropriately ignores debt characterization—"“unliquidated”—and amount—"“unknown”—to find debtor ineligible
based on amounts stated by debtor in a brief filed in district court litigation nine days before the Chapter 13 petition.).

§14.4 Are Claims Split under 11 U.S.C. § 506(a)?

b. NONCONTINGENT DEBTS ARE COUNTED
§ 15.1 What Is Noncontingent Debt?

{34} In re Koleit, 613 B.R. 890, 893 (Bankr. E.D. Mich. Mar. 31, 2020) (Tucker) (That debtor is personally liable on note secured
by a mortgage on real property owned solely by the debtor’s spouse does not change the fact that the note is a prepetition unsecured
debt that is counted as noncontingent for purposes of § 109(e). “There are no facts alleged . . . to suggest other than that pre-petition, all
events giving rise to the Debtor’s personal liability on the Huntington Mtg Group debt had occurred. The Debtor is personally liable on
a mortgage loan that is secured by a mortgage on real estate owned solely by the Debtor’s spouse. The fact that the loan is secured by
such a mortgage does not mean that the Debtor is not yet personally liable for the debt. If that were the case, then there could never be
such a thing as a ‘noncontingent’ secured debt under § 109(e).”).

{35} In re Adams, No. 18-04045-NPO, 2019 WL 5061168 (Bankr. S.D. Miss. Jan. 29, 2019) (Olack) (Debtor is ineligible and case
must be dismissed because student loans totaling $424,390 exceed debt limitation for Chapter 13. That student loans may be in deferment
does not render the debt contingent for § 109(e) purposes.).

§15.2 Is Partnership Debt Contingent?
§ 153 Are Guaranties Contingent?

{36} Inre Medlin, No. 19-00298-5-DMW, 2020 WL 739262, at *3—*4 (Bankr. E.D.N.C. Feb. 13, 2020) (Warren) (Debtor does not
exceed debt limit in § 109(e) because large debt based on indemnity agreement is contingent upon an extrinsic event that has not
occurred—the failure of a corporation controlled by the debtor to pay debt that will trigger the liability that the debtor has agreed to
indemnify. “If the Debtor were to pay the SBA in full, then the Indemnification Claim, which is based on the SBA debt and the Debtor’s
agreement to indemnify Ms. Oglesby from that debt, would not exist. ... The Indemnification Claim may appear...to be
noncontingent, because Ms. Oglesby’s right to payment has already been established by the Agreement . . . ; however, although liability
exists, the Indemnification Claim remains dependent on an extrinsic event. That event is the failure of the Debtor to pay the SBA and
requiring Ms. Oglesby to pay that debt instead, resulting in requiring the Debtor to pay her rather than the SBA for the debt. . . . The
Indemnification Claim is a contingent claim.”).

§15.4 Are Contract Debts Contingent?

{37} Fountainv. Deutsche Bank Nat’l Tr. Co. (In re Fountain), 612 B.R. 743, 749 (B.A.P. 9th Cir. Mar. 10, 2020) (Gan, Lafferty,
Brand) (Debt is noncontingent despite fact that debtor disputes enforceability of note when all events giving rise to debtor’s liability
occurred years before petition. Debtor did not dispute signature on note. Mortgage that secured the note was lost and never recorded.
Debtor has litigated with lender for years but debt remains noncontingent. “Debtor’s liability for the debt was created when she signed
the promissory note in 2006. The fact that she now disputes liability does not render the contractual obligation contingent.”).

§ 15.5 Is Tort Liability Contingent?
§ 15.6 Are Claims through and against Debtor’s Corporation Contingent?
§ 15.7 Are Prebankruptcy Judgments Contingent?

{38} 1In re Bello, 609 B.R. 695 (Bankr. E.D. Mich. Dec. 13, 2019) (Tucker) (Debt from securities litigation in district court is
noncontingent because the district court granted summary judgment with respect to liability before the Chapter 13 petition.).

c. LIQUIDATED DEBTS ARE COUNTED
§ 16.1 What Is a Liquidated Debt?

{39} Fountain v. Deutsche Bank Nat’l Tr. Co. (In re Fountain), 612 B.R. 743, 749 (B.A.P. 9th Cir. Mar. 10, 2020) (Gan, Lafferty,
Brand) (Debt based on note is not unliquidated notwithstanding dispute with respect to enforceability. Amount can be readily calculated
based on contract terms. Debtor admitted signing the note but mortgage was lost and never recorded. “A dispute about liability does not
‘necessarily render a debt unliquidated.” . . . [D]isputed contractual claims are generally liquidated. . . . Regardless of whether a debtor
disputes liability, ‘if the amount of the debt is calculable with certainty, then it is liquidated for the purposes of § 109(e).””).
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{40} In re Bello, 609 B.R. 695 (Bankr. E.D. Mich. Dec. 13, 2019) (Tucker) (Debt is liquidated for eligibility purposes because in a
brief filed in district court securities litigation nine days before the Chapter 13 petition the debtor stated that the amount of the debt was
$310,750 which, when added to other unsecured debts, renders the debtor ineligible.).

§16.2 Effect of Defenses and Counterclaims

d. SPECIAL DEBT-COUNTING PROBLEMS
§17.1 Disputed Debts

{41} Fountain v. Deutsche Bank Nat’l Tr. Co. (In re Fountain), 612 B.R. 743 (B.A.P. 9th Cir. Mar. 10, 2020) (Gan, Lafferty,
Brand) (That Chapter 13 debtor disputes bank’s claim in excess of $1,000,000 does not render debt contingent or unliquidated for
eligibility purposes when debtor admitted to signing note in excess of $1,000,000.).

{42} In re Willner, No. 19-13661-BFK, 2020 WL 864130 (Bankr. E.D. Va. Feb. 20, 2020) (Kenney) (After eight years of
unsuccessful litigation and no payments to mortgagee, debtor is not eligible for Chapter 13 because disputed $4,325,000 mortgage is
not contingent or unliquidated. That debtor has unsuccessfully disputed the debt for years does not change the ineligibility calculation.).

§17.2 Taxes and Other Priority Claims
§17.3 Joint Obligations of Spouses and Codebtors; Collateral That Is Not Property of
the Estate

{43} In re Carter, No. 20-00653-NPO, 2020 WL 4730889, at *1-*4 (Bankr. S.D. Miss. June 26, 2020) (Olack) (Joint debtors are
ineligible under § 109(e) when aggregate unsecured debts exceed statutory limitation notwithstanding that neither individual is
personally liable for debts that exceed the statutory limit; the same statutory limit applies to individual debtors and to the aggregate of
unsecured debts owed by joint debtors without regard to personal liability. “The general unsecured debt attributable solely to Mr. Carter
is $178,609.00, and the general unsecured debt attributable solely to Mrs. Carter is $327,533.70. . . . Trustee asserts that the Bankruptcy
Case should be dismissed because the Carters’ aggregate unsecured debt exceeds the limit of $419,2751in 11 U.S.C. § 109(e) . . . . [T]he
statute is clear and unambiguous: a debtor who files an individual case and debtors who file a joint case are subject to the same unsecured
debt limit. . . . Although the Court agrees that § 109(e) enables a spouse without regular income to be eligible for chapter 13 relief in a
joint case, there is no language in the statute that supports an interpretation that unsecured debts are aggregated only when one spouse
is without regular income. . . . That the same unsecured debt limit in § 109(e) applies to both individuals and joint filers in a chapter 13
case does not lead to an absurd result. ... Those who exceed the debt limits in § 109(e) may seek bankruptcy relief in other
chapters . . . . [A]ssuming that the Carters are eligible to file separately for relief under chapter 13, the Bankruptcy Case may be severed
into individual chapter 13 cases so that only one of the Carters is dismissed from the Bankruptcy Case. . . . If, however, the Carters want
to remain as joint filers, the Bankruptcy Case may be converted to another applicable chapter.”).

{44} Inre Koleit, 613 B.R. 890, 892 (Bankr. E.D. Mich. Mar. 31, 2020) (Tucker) (Reconsideration of dismissal based on ineligibility
is denied because debtor’s unsecured debts exceed limitation in § 109(e) notwithstanding that one large unsecured debt is secured by a
mortgage on property that is not property of the estate. “$104,727.04 debt to ‘Huntington Mtg Group’ listed in Schedule D is a wholly
‘unsecured’ debt, within the meaning of Bankruptcy Code § 109(e), because it is wholly unsecured as to the Debtor. This is so
because . . . the real estate that secures this debt is not owned in any part by the Debtor, but rather by his wife. There is no property of
the Debtor that secures this debt.”).

{45} Inre Engelman, 614 B.R. 328 (Bankr. E.D. Wis. Mar. 25, 2020) (Halfenger) (Debtor not eligible for Chapter 13 under § 109(e)
because unsecured debt exceeds eligibility limitation. Debtor’s signature on note was most likely signed by her spouse, not by the debtor,
but spouse had power of attorney that rendered debtor liable on the note. Mortgage, in contrast, is not enforceable under state law
because spouse did not indicate agency relationship when signing for the debtor.).

{46} Inre Cowser,No. 6:19-bk-21008-WJ, 2020 WL 974973 (Bankr. C.D. Cal. Feb. 28, 2020) (Johnson) (On motion of Chapter 13
trustee, confirmation of plan is denied and case is dismissed because debtor did not list or schedule separate debts of nonfiling spouse.
In community property state like California, the debtor is liable as part of the community for separate debts of nonfiling spouse and
those creditors must be given notice and opportunity to participate by filing claims and objecting to confirmation. Dismissal is necessary
because creditors of nonfiling spouse have been “irreparably prejudiced” by passage of time without notice of Chapter 13 case.).

5. 11 U.S.C. § 109(h): PREPETITION BRIEFING
§ 18.1 In General

{47} Cody v. Micale, No. 7:19-cv-00433, 2019 WL 5967962 (W.D. Va. Nov. 13, 2019) (Urbanski) (Dismissal of fourth Chapter 13
petition since 2016 was appropriate because debtor failed to obtain the prepetition briefing required by § 109(h) and was ineligible.).
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a. PREPETITION BRIEFING
§ 19.1 What is a Briefing?

{48} In re Harrington, No. 19-00813, 2020 WL 259561, at *1 (Bankr. D.D.C. Jan. 14, 2020) (Teel) (Receipt of financial analysis
from NBCCA did not satisfy prepetition briefing requirement in § 109(h); debtor was required to respond to complete the prepetition
briefing. “It is unfortunate that the debtor appears to have misunderstood the e-mails sent to her and mistakenly believed that she had
completed credit counseling upon receiving the Financial Analysis.”).

§19.2 Timing of Briefing

{49} In re Harrington, No. 19-00813, 2020 WL 259561 (Bankr. D.D.C. Jan. 14, 2020) (Teel) (Credit counseling completed two days
after the petition was filed does not satisfy § 109(h), rendering debtor ineligible.).

§ 193 Certificate from NBCCA: 11 U.S.C. § 521(b)

{50} In re Harrington, No. 19-00813, 2020 WL 259561 (Bankr. D.D.C. Jan. 14, 2020) (Teel) (Certificate showed that credit
counseling was completed two days after the petition was filed, rendering debtor ineligible under § 109(h).).

b. TEMPORARY EXEMPTION FROM PREPETITION BRIEFING
§ 20.1 In General
§20.2 Timing, Procedure and Form for Certification of Exigent Circumstances
§20.3 Which Circumstances Are Exigent and Which Exigent Circumstances Merit a
Waiver?
§20.4 Prepetition Request

{51} In re Diaz, No. 19-00543, 2019 WL 7602243, at *1 (Bankr. D.D.C. Aug. 21, 2019) (Teel) (Debtor not entitled to temporary
waiver of prepetition briefing requirement and case must be dismissed for failure to comply with § 109(h) when debtor was unable to
complete briefing before a foreclosure sale that was scheduled in two days but debtor does not describe inability to obtain briefing during
the seven-day period before the petition. Even if foreclosure is an exigent circumstance, debtor did not satisfy the seven-day requirement
in § 109(h)(3)(A). Counseling must be unavailable for the seven days after the request without regard to when the exigent circumstance
occurs. “If the debtor was able to obtain credit counseling within seven days of requesting it, but not in time to stop the foreclosure, the
debtor would still not qualify for the exception. The law requires that the counseling be unavailable within 7-days of requesting it, not
before the exigent circumstance.”).

§ 20.5 Briefing after Temporary Exemption

c. PERMANENT WAIVER OF PREPETITION BRIEFING
§21.1 In General
§21.2 Timing, Procedure and Form
§21.3 11 U.S.C. § 109(h)(2): Inadequate NBCCA Services
§21.4 11 U.S.C. § 109(h)(4): Incapacity, Disability or Active Military Duty
6. ELIGIBILITY OF REPEAT FILERS
§22.1 Eligibility of a Simultaneous Filer

{52} In re Benitez, 611 B.R. 106, 109 (B.A.P. 8th Cir. Feb. 4, 2020) (Schermer, Nail, Shodeen) (Chapter 13 petition filed by debtor
in a Chapter 7 case violated automatic stay and was void. Debtor filed Chapter 13 petition to stop foreclosure after mortgagee obtained
stay relief in pending Chapter 7 case. “By filing his Chapter 13 petition, the Debtor attempted to exercise control over his interest in the
Property, which is undisputed to be property of his Chapter 7 bankruptcy estate. . . . Debtor filed his Chapter 13 case as an effort to stop
the foreclosure of the Property noticed by the Creditor after it obtained stay relief in the Debtor’s Chapter 7 case.”).

§23.1 Eligibility of a Serial Filer: “Chapter 20” and Beyond
§23.2 [RESERVED]
§24.1 Court-Imposed Restrictions on Eligibility to Refile

{53} In re Clifton, No. 19-01722-NPO, 2019 WL 5061161 (Bankr. S.D. Miss. June 14, 2019) (Olack) (Dismissal appropriate when
Chapter 13 case was filed in violation of order in prior case that barred debtor from refiling for 180 days. Debtor’s attorney violated
Bankruptcy Rule 9011 and is sanctioned with payment of $500 for filing Chapter 13 case without investigating dismissal of prior case
in which debtor was prohibited to refile for 180 days.).

§25.1 180-Day Bar to Eligibility in 11 U.S.C. § 109(g)—In General
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§25.2 11 U.S.C. § 109(g)(1)—Willful Failure to Abide by Court Order or to Appear
in Proper Prosecution

{54} Cody v. Micale, No. 7:19-cv-00433, 2019 WL 5967962, at *1-*3 (W.D. Va. Nov. 13, 2019) (Urbanski) (Fourth petition since
2016 was filed in violation of 180-day bar imposed at dismissal of third case under § 109(g)(1). In prior case, debtor failed to file
required documents and order dismissing third case prohibited debtor to file another petition for 180 days. “Cody violated this order by
filing her fourth bankruptcy petition . . . three days before the court’s 180-day bar expired . . . . [T]he bankruptcy court did not abuse its
discretion in dismissing Cody’s fourth petition for violating its earlier Order barring her from filing another petition within 180-days.”).

{55} In re Ward, 610 B.R. 804 (Bankr. W.D. Pa. Jan. 15, 2020) (Deller) (Chapter 13 debtor’s seventh motion for additional time to
file basic documents to commence case is denied for lack of cause; hearing is set to determine whether dismissal should be with prejudice
under § 109(g).).

{56} Inre Johnson,No. 19-57871-WLH, 2020 WL 61827, at *2—*4 (Bankr. N.D. Ga. Jan. 6, 2020) (Hagenau) (Not appropriate to
dismiss sixth bankruptcy case with bar to refiling under § 109(g)(1) because default in payments in current case was not alone sufficient
to prove willful failure to abide by court order. Conduct in a particular case is at issue under § 109(g), not debtor’s history of filings.
“The dismissal of the case was not a mistake or a surprise. Debtor’s payment was returned for insufficient funds and she knew it. She
took no action to remedy the situation despite written notice from the Trustee, so her actions were not inadvertent. . . . Section 109(g)(1)
prohibits refiling by a debtor who has ‘willfully’ failed to abide by order of the court or to appear before the court to prosecute the case.
The court must look to the circumstances of the particular case to determine willfulness. A mere failure to make a payment under a
chapter 13 plan or failure to appear at the first meeting or a court hearing, will not, in itself, be sufficient to sustain a finding of willful
conduct under this subsection. . . . [I]t appears that dismissal was based on the Debtor’s failure to pay rather than on her failure to
prosecute the chapter 13 case as a whole. Debtor failed to make the required plan payments to the Chapter 13 Trustee, but she did not
otherwise willfully fail to abide by the Court’s orders. While the Debtor has a long history of bankruptcy filings, the Trustee sought
dismissal with prejudice pursuant to [§ ]109(g), under which the Court must consider the Debtor’s conduct in a particular case rather
than the debtor’s history of filings and dismissals. Therefore, the Court finds grounds exist to modify the Dismissal Order prohibiting
the Debtor from refiling the case within 180 days of its dismissal.”).

{57} Stewartv. Archie’s Auto Sales, Inc. (In re Stewart), 606 B.R. 706 (Bankr. S.D. Miss. Sept. 13, 2019) (Olack) (Debtor’s failure
to attend four rescheduled meetings of creditors in prior case was not a bar to eligibility under § 109(g)(1) because the missed meetings
were explained. Explanation included that debtor’s employer threatened to fire the debtor if she attended the fourth rescheduled meeting.
Evidence eliminated creditor’s argument that no stay was in effect in subsequent case because of ineligibility under § 109(g)(1).).

§253 11 U.S.C. § 109(g)(2)—Voluntary Dismissal after Request for Relief from
Stay

{58} In re McCarthy, No. 19-61737, 2019 WL 9899505 (Bankr. N.D. Ohio Dec. 17, 2019) (Kendig) (Bankruptcy court has no
discretion to allow a filing in violation of § 109(g)(2); Chapter 7 case filed within 180 days of dismissal of prior Chapter 13 case in
which car lender filed motion for stay relief must be dismissed.).

{59} In re Lewis, No. 19-10999, 2019 WL 4691044, at *1-*2 (Bankr. S.D. Ga. Sept. 24, 2019) (Barrett) (By any interpretation of
§ 109(g)(2), debtors are ineligible and current case must be dismissed. Debtors voluntarily dismissed prior Chapter 13 case after
consenting to stay relief then refiled three days after dismissal to stop foreclosure sale. “There is a split of authority interpreting
§ 109(g)(2). One line of cases strictly and broadly applies § 109(g)(2) finding the language clearly and unambiguously requires dismissal
whenever a debtor refiles for bankruptcy within 180 days after voluntarily dismissing a prior case where a motion for relief had been
filed. . . . Other courts adopt various tests. Some follow the strict approach, but find the court has discretion to consider other factors
when the application of the strict approach results in unjust or absurd outcomes. . . . Other courts hinge the outcome upon the definition
of the word ‘following.” . . . Debtors here previously consented to relief. On the eve of foreclosure, Debtors dismissed and refiled in an
effort to forestall the foreclosure . . . . [This is the exact conduct § 109(g)(2) prevents.”).

E. REPRESENTING DEBTORS AND CREDITORS BEFORE FILING
1. GENERAL CONSIDERATIONS
§26.1 Special Problems for Lawyers in Chapter 13 Cases

{60} Johnston v. Hildebrand (In re Bagsby), No. 19-8017, 2020 WL 2025906, at *2—*7 (B.A.P. 6th Cir. Apr. 27, 2020) (Croom,
Smith, Wise) (Bankruptcy court applied correct objective standard when it sua sponte sanctioned debtor’s attorney under Bankruptcy
Rule 9011 for twice filing Chapter 13 petitions on behalf of debtor who had been dead for more than 10 years. “He advised that a
software-related issue prevented him from conforming the signature on the 2016 petition electronically filed with the court to reflect
that Ms. Bagsby signed the ‘wet’ copy in a representative capacity for Decedent. He stated that he filed skeletal petitions because both
filings were made on the eve of foreclosure and confirmed that Ms. Bagsby never provided him with the information and documents
needed to prepare schedules. . . . [H]e never researched whether a decedent’s estate could file a bankruptcy petition. . . . [H]e learned
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from Trustee that a deceased person cannot file a bankruptcy petition, which led him to move to dismiss the second case. . . . Attorney
neither disputes that he failed to engage in a reasonable inquiry to determine Decedent’s eligibility to file bankruptcy petitions before
he filed them nor argues that his failure to perform the research was reasonable under the circumstances.”).

{61} Johnson v. Burden (In re Taulbee), No. 5: 20-162-DCR, 2020 WL 5521045 (E.D. Ky. Sept. 14, 2020) (Reeves) (Debtors’
counsel was appropriately held in contempt for failing to appear on behalf of Chapter 13 debtors and then misrepresenting why;
disbarment order was not appropriate because counsel was not on notice of specific claims of misconduct and was not informed that
disbarment was possible sanction.), rev'g and remanding No. 15-52073, 2020 WL 1671551 (Bankr. E.D. Ky. Apr. 2, 2020) (Wise)
(Chapter 13 debtors’ counsel violated §§ 526 and 329, Bankruptcy Rules 9011 and 2016 and several rules of professional responsibility
by secretly obtaining $500 from debtors during Chapter 13 case to convert to Chapter 7 but then failing to file conversion documents.
Counsel misrepresented that debtors intended to stay in Chapter 13 and misrepresented conflicts that disabled counsel to appear in
person at hearings with respect to conversion. Sanctions included permanently prohibiting counsel to practice in the Bankruptcy Court
for the Eastern District of Kentucky.).

{62} Deighan Law, LLC v. Daugherty, 615 B.R. 564, 566-72 (E.D. Mo. Apr. 14, 2020) (Limbaugh) (Reversing bankruptcy court,
Deighan Law, LLC, d/b/a UpRight Law, is an integrated law firm with general and limited partners that did not violate § 504 when part
of the fee paid by a Chapter 13 debtor was retained by UpRight in Illinois and part was paid to Deighan in Missouri to handle specifics
of the case. UpRight was not just a “referral service” and the legal relationship between the Illinois and Missouri components was not
prohibited by any statute or rule. “[T]he case turns on the narrow question of whether Deighan Law and the local lawyers are members
of the same professional association, corporation or partnership—in other words, whether they are members of the same law
firm. . . . Deighan Law is an Illinois limited liability company . . . . Deighan Law does business in Missouri under the registered name
UpRight Law LLC. ... [Tlhree St. Louis limited partners . . . each operates their own law firm in addition to, and independently of,
their association with UpRight Law. . .. Initial fees are collected by Upright Law . ... [I]n Chapter 13 cases, the limited partner
‘receive[s] one hundred percent (100%) of all post-petition fees distributed, provided that [they] perform][ ] all of the post-petition work
as is required on the respective case.’ . . . [T]his Court is of the opinion that Doyel, Caraker and Magdy are indeed partners in a law firm
with UpRight Law so that section 504(b)(1)’s exception to section 504(a)’s fee-sharing prohibition applies. . . . [T]he limited partners
identify UpRight Law as their law firm in the bankruptcy petitions . . . . UpRight Law is a firm specializing in bankruptcy law that has
three general partners and approximately 300 limited partners, all of whom are lawyers. . . . UpRight law and its limited partners do
constitute a law firm. Although the structure and operation of the firm is [sic] unconventional, this Court finds no authority that precludes
it. . . . [T]he Chicago office continues to monitor the cases, supervises as necessary, and also provides legal assistance from staff lawyers
and other partners as necessary. This alone makes UpRight Law more than a lawyer referral agency. . . . There is no citation . . ., nor
does this Court find any authority precluding lawyers from representing clients through two separate practices—one in which they hold
themselves out as part of the same firm and one in which they represent clients individually or through a separate firm with other
attorneys. . . . Deighan Law’s limited partners are partners in a professional association, corporation or partnership who may share
compensation under Section 504(b)(1).”), rev'g and remanding sub nom., In re Richard, No. 16-42080-659, 2018 WL 5733508, at *5—
*8 (Bankr. E.D. Mo. Oct. 10, 2018) (Surratt-States) (Upright Law violated § 504 by sharing fees with three attorneys to whom it referred
debtors to file Chapter 13 cases. The three attorneys did not form a single firm with Upright Law for purposes of Missouri law and
§ 504. “This is a case about the status of three attorneys and a company with whom each attorney signed Partnership Agreements for
purposes of fee-splitting. . . . This Court finds that each attorney has contracted with separate entity, Upright Law, to share fees in
violation of Bankruptcy Code Section 504. This violation of Section 504 requires the disgorgement of fees paid to Upright
Law. . . . Upright Law is nothing more than a lawyer referral agency that completes administrative screening work, then refers the case
to attorneys to take on the legal work. . . . [T]he Local Attorneys’ status as members of separate legal entities and not a single law firm
with Upright Law also means the Local Attorneys are not members, partners, or regular associates in a professional association,
corporation, or partnership with Upright Law within meaning of Section 504. Violation of Section 504 requires disgorgement of fees.”).

{63} In re Spencer, No. 19-41859, 2020 WL 4810064, at *2—*3 (Bankr. N.D. Ohio July 17, 2020) (Kendig) (With “hesitation”
bankruptcy court grants counsel’s motion to withdraw from representation of Chapter 13 debtor. Missed payments to trustee and
incurring debt without permission are not necessarily cause for withdrawal, but communication has broken down and further
representation is not practical. “Standing alone, Mr. Bauer’s motion does not establish good cause for withdrawal. Chapter 13 bankruptcy
debtors fail to make payments with regularity. It is a hazard of representing a chapter 13 debtor. The fact that Debtor did not make
payments for March and April is not cause for withdrawal. Similarly, it is not surprising that a debtor may incur debt or take action that
does not comply with the terms of a chapter 13 plan. A plan is often subject to the personality traits of a debtor, be they recalcitrant,
ignorant or indifferent. A debtor’s attorney should expect to navigate occasional missteps by a debtor. . . . Debtor opposed Mr. Bauer’s
withdrawal. . . . Debtor does not want to be in a chapter 13 case. . . . [Clommunications between the two are unfruitful. . . . [Flurther
representation by Mr. Bauer would be unreasonably difficult.”).

{64} Inre Fulayter,No. 19-53196, 2020 WL 3950274 (Bankr. E.D. Mich. July 9, 2020) (Shefferly) (Chapter 13 debtor’s Bankruptcy
Rule 9011 motion for sanctions against prior counsel is denied for lack of merit. Debtor did not substantiate claims that counsel made
false statements with respect to services to be provided to the debtor’s business or that schedules—signed by debtor—were prepared by
counsel in violation of Bankruptcy Rule 9011.).
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{65} Inre Hogan, No. 18-05693-HB, 2020 WL 3685026 (Bankr. D.S.C. May 19, 2020) (Burris) (In litigation with the U.S. trustee,
attorney-client privilege does not protect UpRight Law from disclosure of names of its bankruptcy clients.).

{66} In re Negron, 616 B.R. 583, 593-96 (Bankr. D.P.R. Apr. 28, 2020) (Lamoutte) (Contract between Debt Relief Agency and
Chapter 13 debtors is null and void under § 526(b) and (c) because contract failed to specify in writing the exact legal services included
in the flat fee and then contract treated the flat fee as a minimum fee with possibility of additional hourly charges that rendered the actual
cost of the case impossible to determine in violation of § 528(a)(1)(A) and (a)(1)(B). Waiver of unenforceability clause in the contract
under § 526(c)(1) was itself unenforceable under § 526(b). “[T]he contracts make no reference to the specific services that will be
performed by the debt relief agency, as required by [§] 528(a)(1)(A). This is critical in a case intended to be charged by hourly rates, as
the assisted person is unable to understand how much will he or she end up paying . . . . [T]he court cannot agree with Legal Partners
proposition that it cannot delimit any of the services without due diligence or that some diligence cannot be performed during the initial
meetings with the assisted persons. . . . The logical outcome of not clearly and conspicuously explaining the services to be provided is
the debt relief agency’s inability to clearly and conspicuously explain how much such services may cost. . . . Legal Partners argues that
the Debtors have the right under 11 U.S.C. § 526(c)(1) to enforce the contract...even if the contract is void. This argument
misconstrues the scope of § 526(c)(1) and ignores the protections afforded to assisted persons in § 526(b). . . . This type of waiver is
unenforceable under § 526(b).”).

{67} In re Pearson, No. 20-30077, 2020 WL 1845048 (Bankr. N.D. Tex. Apr. 9, 2020) (Jernigan) (Internet-based law firm doing
business as Wajda & Associates, also known as Recovery Law Group, is in much trouble in the Northern District of Texas after filing a
Chapter 13 case for a serial bankruptcy abuser named Jakim Edward Pearson, Sr. Attorney took $1,500 postpetition retainer without
disclosure or court approval. Petition did not reveal that debtor had filed 15 bankruptcy cases in various jurisdictions, some in the name
of other individuals, some with borrowed Social Security numbers. The plan filed by counsel was nonsensical and when creditors showed
up with motions revealing the truth counsel voluntarily dismissed the Chapter 13 case. Court then show-caused counsel to answer for a
long list of statutory and rule transgressions. Counsel sent an “appearance attorney” who knew nothing about anything. Court has now
set a second show-cause hearing with an order for counsel to appear personally. Stay tuned.).

{68} In re Cervantes, 617 B.R. 687, 688-89 (Bankr. E.D. Cal. Mar. 31, 2020) (Sargis, Clement, Lastreto) (Bankruptcy court
publishes formula for Chapter 13 trustees to use to determine portion of no-look fees that were earned and/or must be refunded by
suspended attorney with 481 pending Chapter 13 cases. “In this District, counsel for a chapter 13 debtor can elect to be compensated by
aflatfee . ... Debtor’s counsel in these cases elected that option and received the full fee. Since the State Bar of California has suspended
counsel for two years, counsel cannot complete the work necessary to earn the fee. The chapter 13 Trustee objected to the fee in each
case. We SUSTAIN the objections, present a formula to determine the proper fee, and after applying the formula, order counsel to refund
certain amounts to the Chapter 13 Trustee for the benefit of the respective estates.”).

{69} In re Santos, 616 B.R. 332 (Bankr. N.D. Tex. Mar. 17, 2020) (Jernigan) (Filing an unauthorized Chapter 13 petition to stop
foreclosure lands former husband and attorney in deep yogurt. Using lies and fake emails, Gabriel Santos convinced attorney Steve Le
to file Chapter 13 petition on behalf of Gabriel’s former wife, Cynthia Santos. Attorney never met real debtor, fabricated answers on
statements and schedules and never satisfied DRA responsibilities under §§ 526, 527 and 528. Attorney is suspended from practice.
Former husband is referred to U.S. Attorney for criminal prosecution.).

{70} In re Chapman, 616 B.R. 523, 526-31 (Bankr. E.D. Wis. Mar. 11, 2020) (Hanan) (Attorney sanctioned under Bankruptcy Rule
9011 for filing “emergency” Chapter 13 petition based on power of attorney and a fabricated story by the debtor’s daughter. Simple
investigation would have revealed two prior similar cases within a year. Debtor was not aware that daughter was filing bankruptcy
petitions using a power of attorney. Daughter represented that debtor’s son would fund the plan, but son was unaware of daughter’s
misrepresentations. “Neither Attorney Clowers nor [paralegal] spoke with Mrs. Chapman herself prior to filing the Chapter 13
bankruptcy case on her behalf . . . . [Daughter] did not disclose to Attorney Clowers and [paralegal], nor did they discover themselves,
that two previous cases had been filed on behalf of Mrs. Chapman in the preceding twelve months. . . . Bankruptcy Rule 9011 includes
a 21-day ‘safe harbor’ provision....But the safe harbor provision does not apply if the challenged paper is a bankruptcy
petition . . . . [TThe Clowers firm took [daughter], the power of attorney, at her word . . . . [T]he petition erroneously states ‘no previous
cases.’ . .. [O]ne phone call to the debtor’s prior counsel . . . and would have learned that [daughter] had spun the same sham story about
a brother whom she claimed would save the day by paying the mortgage arrears, but never actually did so. . . . The fact that counsel
filed without adequate investigation, relying on a fairly sympathetic, albeit untrue, story by the debtor’s disingenuous and manipulative
daughter, suggests a negligent sense of urgency . . . . [A] monetary sanction is warranted . . . . One-third of the fees and costs incurred
for the instant, third case seems appropriate.”).

{71} In re Gillis, No. 20-101-A/B, 2020 WL 970320 (Bankr. E.D. Cal. Feb. 25, 2020) (Clement) (On motion of Chapter 13 trustees
in 481 Chapter 13 cases pending in the district in which debtor’s counsel has been suspended from practice by state bar, standing trustees
are ordered to cease distributing “no-look” fees to suspended counsel pending more comprehensive solution to how fees will be paid to
complete the pending cases.).
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{72} Walker v. UpRight Law (In re Walker), 615 B.R. 770 (Bankr. D.S.C. Feb. 20, 2020) (Burris) (Further hearing necessary to
determine appropriate sanction under § 105(a) after findings that UpRight Law failed to adequately represent a Chapter 13 debtor, failed
to have adequate procedures for conflict checks, failed to properly refund fees on demand and violated various canons of professional
responsibility along the way. Attorney’s fees not awarded based on settlement agreement between UpRight and debtors with respect to
other claims of misconduct.).

{73} In re Gillis, No. 20-101, 2020 WL 768827, at *7 (Bankr. E.D. Cal. Feb. 14, 2020) (not for publication) (Sargis) (The United
States Bankruptcy Court for the Eastern District of California struggles with a suspended attorney’s broken efforts to complete 603
pending bankruptcy cases, including many Chapter 13 cases. “[T]here is substantial pre- and post-confirmation work remaining to be
done by an attorney . . . . Because of the Suspension, Mr. Gillis cannot do such work, cannot be allowed fees for such work, and cannot
assign such fees for future work. Whomever [sic] substitutes in as counsel for the debtor in the future will make the fee arrangement
with his or her new client, which fee arrangement is subject to approval by the court before such counsel can assert the right to be paid
such fees.”).

{74} In re Blume, 610 B.R. 829 (Bankr. E.D. Mich. Dec. 23, 2019) (Tucker) (Chapter 13 debtors’ application to incur postpetition
debt to hire nonbankruptcy counsel to pursue state court litigation is granted with conditions on amount and method of payment from
postpetition income. Application to employ nonbankruptcy counsel was denied as unnecessary—Chapter 13 debtors can hire any
nonbankruptcy counsel they wish to pursue state court litigation; only postpetition payment of nonbankruptcy counsel is subject to
bankruptcy court review and approval.).

{75} In re Hopkins, No. 18-28111-ABA, 2019 WL 6357249 (Bankr. D.N.J. Nov. 19, 2019) (Altenburg) (Chapter 13 debtor and
attorney are sanctioned for bad-faith abuse of bankruptcy process including sale of property without court authorization, failure to
properly conduct Chapter 13 case, failure to file documents and failure to adequately represent the debtor. Sanctions included ordering
the Chapter 13 trustee to use funds on hand in unconfirmed case to pay unsecured creditors in full, dismissal with two-year bar to refiling
and denial of fees to counsel.).

{76} In re Schemelia, 607 B.R. 455 (Bankr. D.N.J. Sept. 25, 2019) (Poslusny) (Citing Bankruptcy Rule 9011 and inherent authority
under § 105(a), bankruptcy court sanctions debtor’s attorney for filing Chapter 13 petition without reasonable investigation of debtor’s
claim of ownership of real property. Foreclosure had transferred title before the petition and redemption was not available under state
law. Writ of possession had issued and petition appeared to have been filed to stop eviction. Recovery of ownership of the property was
beyond the debtor’s power under the Bankruptcy Code and beyond the debtor’s financial ability. Attorney’s fees were assessed as a
sanction.).

{77} In re Frillman, No. 3:18-bk-04334-JAF, 2019 WL 4412272 (Bankr. M.D. Fla. Sept. 13, 2019) (Funk) (Court approves
settlement of U.S. trustee’s motion for sanctions against debtor’s attorney including suspension of practice for 180 days, 15 hours of
CLE and refund of attorney’s fees in multiple cases. Attorney failed to get wet signature from Chapter 13 debtors, allowed multiple
cases to be dismissed for filing deficiencies and made multiple motions to set aside dismissals without correcting deficiencies. Attorney
failed to file fee disclosures and rarely completed Chapter 13 cases.).

§26.2 Use of Paralegals and Representatives
§26.3 Prefiling Role of Chapter 13 Trustee
2. DEBTORS’ COUNSEL
§27.1 Explaining Chapter 13 to a Debtor
§27.2 Explaining Chapter 13 to an Employer
§27.3 Exemption Planning
§27.4 Getting Paid: Attorneys’ Fees for Representing Debtors

{78} In re Roberts, 618 B.R. 213, 217-18 (Bankr. S.D. Ohio July 15, 2020) (Preston) (Section § 327 requires Chapter 13 debtor to
obtain court order hiring special counsel to prosecute postpetition car accident action; applying Roman Catholic Archdiocese of San
Juan, Puerto Rico v. Acevedo Feliciano, __ U.S. 140 S. Ct. 696, 206 L. Ed. 2d 1 (Feb. 24, 2020), bankruptcy court will no longer
enter nunc pro tunc orders approving counsel but counsel can still seek compensation. Hiring application is denied without prejudice
because terms of fee agreement were not revealed. “This Court’s decision to belay [sic] entry of nunc pro tunc orders (unless valid under
Feliciano) does not mean that services rendered prior to entry of an order authorizing the employment will be
uncompensated. . . . [W]hile authority to employ a professional must be granted in order for the professional to be awarded
compensation, neither the Sixth Circuit Court of Appeals nor the applicable statutes and rules require that the Court approve employment
before compensable services are rendered.”).

{79} In re Valle Carrasquillo, No. 15-05847 (ESL), 2020 WL 4728121 (Bankr. D.P.R. May 26, 2020) (Lamoutte) (Fee contract
that misleadingly described “no look fee” as a minimum amount preapproved by court fails to satisfy requirement in § 528(a)(1)(A) that
fee contract must specify services to be performed and specify fees for each service; defect in contract cannot be cured by “amended”
contract after the petition. Contract is void and unenforceable.).
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3. CREDITORS’ COUNSEL
§28.1 Prefiling Considerations for Creditors’ Counsel
§28.2 Getting Paid: Attorneys’ Fees for Representing Creditors

4. COLLECTING INFORMATION FROM THE DEBTOR
§29.1 Use of Preinterview Forms
a. PERSONAL INFORMATION

§ 30.1 Names, Social Security Numbers, Prior Cases
§30.2 Addresses, Friends and Relatives

§30.3 Health and Health Insurance

§30.4 Marital Status and Stability

§30.5 Income and Expenses

b. DEBT INFORMATION
§31.1 Debt Information—In General
§31.2 Use of Credit Reporting Agencies
§31.3 Bills and Coupon Books
§31.4 Loan Documents, Security Instruments and Mortgages
§31.5 Collection Agencies
§ 31.6 Taxes
§31.7 Leases and Rental Agreements
§31.8 Guaranties and Other Secondary Liabilities
§31.9 Wage Assignments and Payroll Deductions
§31.10 Lawsuits

c. ASSETS
§32.1 Assets—In General
§32.2 Contracts, Mortgages and Bank Accounts
§323 Investment Information
§324 Business Involvements
§32.5 Foreclosures, Repossessions and Surrenders
§32.6 Theft or Casualty Losses
§32.7 Insurance Policies
§32.8 Other Property

d. DEBTOR ENGAGED IN BUSINESS
§33.1 Special Information Needs In Business Cases

PART 3: COMMENCEMENT OF A CHAPTER 13 CASE

§34.1 Summary of Part 3
§34.2 In General—Effects of BAPCPA

A. STATUTES AND RULES DISCUSSED IN PART 3
§35.1 11 U.S.C. § 109(a): Who May Be a Debtor?
§35.2 11 U.S.C. § 521(a): Duty to File Schedules and Statements
§35.3 28 U.S.C. § 1408: Venue
§35.4 28 U.S.C. § 1412: Change of Venue
§35.5 28 U.S.C. § 1930: Filing Fees
§35.6  Bankruptcy Rule 1002: Commencement of Case
§ 35.7 Bankruptcy Rule 1005: Caption of Petition
§35.8 Bankruptcy Rule 1006: Filing Fee and Installments
§359 Bankruptcy Rule 1007: Lists, Statements and Schedules
§35.10  Bankruptcy Rule 1008: Verification
§35.11 Bankruptcy Rule 1014: Dismissal and Change of Venue
§35.12  Bankruptcy Rule 2016: Disclosure of Compensation
§ 35.13  Bankruptcy Rule 4003: Exemptions
§35.14  Bankruptcy Rule 9009: Official Forms

B. DOCUMENT CHECKLIST AND EXPLANATION OF FORMS
§ 36.1 Commercial Forms
§36.2 Petition, Signed by Debtor—“Wet” Signature Issues

{80} Inre Maes, 616 B.R. 784, 795 (Bankr. D. Colo. May 20, 2020) (McNamara) (Although there is no requirement in the Code or
Rules that the debtor sign the bankruptcy petition, the Official Forms require a signature by the debtor, not necessarily a “wet” one.
“[TThe Code does not require that every debtor actually come to Court to ‘file’ a petition. Instead, in most cases the filing exercise is
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performed, as it was in this case, by counsel through electronic means. ‘Neither statute [Section 301 or 302] requires or states that the
petition must be signed by the debtor .. ..” ... Fed. R. Bankr. P. 1007 also requires that a debtor ‘shall file’ various documents . . . .
But, again, that mandate does not require that those documents be executed by a debtor. . . . [SJomeone must sign; but Fed. R. Bankr. P.
1008 does not indicate that it must be a debtor. . .. There is a debtor signature requirement, but it takes some digging and cross-
referencing to find. Fed. R. Bankr. P. 9009 deals with bankruptcy forms . . . . Those documents do require a ‘Signature of Debtor’ (or

someone otherwise properly authorized to sign for a debtor).”).

§36.3 Caption for Petition
§36.4 List of Creditors and Addresses

{81} Inre Cowser, No. 6:19-bk-21008-WJ, 2020 WL 974973 (Bankr. C.D. Cal. Feb. 28, 2020) (Johnson) (On motion of Chapter 13
trustee, confirmation of plan is denied and case is dismissed because debtor did not list or schedule separate debts of nonfiling spouse.
In community property state like California, the debtor is liable as part of the community for separate debts of nonfiling spouse and
those creditors must be given notice and opportunity to participate by filing claims and objecting to confirmation. Dismissal is necessary
because creditors of nonfiling spouse have been “irreparably prejudiced” by passage of time without notice of Chapter 13 case.).

§36.5 [RESERVED]

§ 36.6 Statement of Social Security Number

§ 36.7 Schedules—In General

§ 36.8 Schedule A—Real Property

§36.9 Schedule B—Personal Property

§36.10  Schedule C—Exemptions

§36.11  Schedule D—Secured Claims

§36.12  Schedule E—Priority Claims

§ 36.13  Schedule F—Unsecured Claims

§ 36.14  Schedule G—Executory Contracts and Leases

§ 36.15  Schedule H—Codebtors

§36.16  Schedules I and J—Income and Expenditures
§36.17  Statement of Monthly Net Income

§ 36.18  Statement of Anticipated Increase in Income or Expenditures
§36.19  Form 122C-1: Statement of Current Monthly Income
§36.20 Form 122C-1: Commitment Period Calculation
§36.21  Form 122C-2: Disposable Income Calculation

§ 36.22  Statement of Financial Affairs

§ 36.23  Statement of Financial Affairs after BAPCPA
§36.24 Plan

§36.25 Briefing Requirement and Certificate

§ 36.26  Attorney’s Disclosure of Compensation

§ 36.27  Matrix of Creditors

§ 36.28  Cover Sheet

§36.29  Application to Pay Filing Fee in Installments

§36.30  Order to Pay Trustee

§ 36.31  Statement of Financial Affairs for Debtor Engaged in Business
§ 36.32  Section 342(b) Certificate

§36.33  Certificate of § 342(b) Notice after BAPCPA

§ 36.34  Record of Education Individual Retirement Account
§ 36.35  Certification About Eviction Judgment and Rent Deposit

{82} In re Arrieta, 612 B.R. 342, 34649 (Bankr. D.S.C. Jan. 23, 2020) (Waites) (Upon objection by landlord, Chapter 13 debtor’s
certification under § 362(/)(1) is not true and the stay exception in § 362(b)(22) applies because no provision of lease contract or of
South Carolina law permits debtor to cure lease defaults after state court issued writ of ejectment. Debtor’s tender of one month’s rent
is not enough. “In an effort to stay the eviction proceedings, Debtor filed the Certification which indicated that she had deposited with
the Clerk of Court the rent to be due during the first 30 days after the petition and that under South Carolina law, she has the right to
stay in Residence after the entry of the Writ of Ejectment upon the payment of the entire amount of unpaid prepetition rent owed to
Landlord. . . . [S]ection 362(b)(22) provides an exception to the automatic stay . . . . [T]he Bankruptcy Code provides an ‘exception to
the exception’ of the automatic stay by allowing debtors who are tenants in a residential lease to obtain, in essence, a temporary 30-day
stay (with the possibility of obtaining an extended stay) through the certification process of § 362(/). . . . Under § 362(/)(2), the exception
to the automatic stay under § 362(b)(22) shall not apply for the entirety of the case . ... [T]he landlord may file an objection to the
debtor’s initial certification, and the Court must hold a hearing to determine if the certification filed by the debtor is true. . . . Debtor has
not alleged any circumstances that would permit her at this stage in the eviction process and over the objection of the Landlord to cure
the unpaid rent on the Lease. . . . Debtor is not permitted to cure the missed rent payments to Landlord after the issuance of the Writ of
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Ejectment. As the Court finds that the Certification filed by Debtor with her petition is not true, the objection is sustained and the
exception to the automatic stay under § 362(b)(22) is immediately applicable so that Landlord may be permitted to complete the process
of obtaining full possession of the Residence.”).

§36.36  Notice by Bankruptcy Petition Preparer
§ 36.37 Local Documents
C. TIME AND PLACE FOR FILING
§37.1 Jurisdiction, Venue and Change of Venue

{83} Nichols v. Marana Stockyard & Livestock Mkt. Inc. (In re Nichols), 615 B.R. 588 (D. Ariz. Mar. 16, 2020) (Brnovich)
(Applying balancing considerations from Federal Savings & Loan Insurance Corp. v. Molinaro, 889 F.2d 899 (9th Cir. Nov. 16, 1989)
(Schroeder, Boochever, Beezer), bankruptcy court did not abuse its discretion by refusing to stay, suspend or abstain in a Chapter 13
case involving debtors with pending parallel criminal proceedings and Fifth Amendment considerations.).

{84} In re Dees, No. 19-40286-KKS, 2019 WL 9406122 (Bankr. N.D. Fla. Oct. 4, 2019) (Specie) (In 14th bankruptcy by debtor
and/or spouse all filed to contest payments made on a mortgage, venue is transferred from Northern District of Florida to Northern
District of Georgia because debtor has no contacts with Florida and all property and other interests are in Georgia.).

§37.2 When to File Petition

§37.3 Timing Considerations after BAPCPA

§37.4 Time for Filing Schedules, Statement of Financial Affairs, Plan and Other
Documents

§37.5 Filing Fee and Option to Pay in Installments

§37.6 Filing Fees, Installments and Waiver after BAPCPA

PART 4: PRECONFIRMATION PRACTICE
§38.1 Summary of Part 4
A. STATUTES AND RULES DISCUSSED IN PART 4
§39.1 11 U.S.C. § 343: Appearance and Examination at Meeting of Creditors
§39.2 11 U.S.C. § 521(1): Debtor’s Duties
§39.3 11 U.S.C. § 1301: Codebtor Stay
§39.4 11 U.S.C. § 1302: Powers and Duties of Trustee
§39.5 11 U.S.C. § 1303: Rights and Powers of Debtor
§39.6 11 U.S.C. § 1304: Debtor Engaged in Business
§ 39.7 11 U.S.C. § 1321: Filing of Plan
§ 39.8 11 U.S.C. § 1323: Modification of Plan before Confirmation
§39.9 11 U.S.C. § 1326: Payments into Plan
§39.10  Bankruptcy Rule 1007(h): Mandatory Amendments
§39.11 Bankruptcy Rule 1009: Amendments to Petition, Lists, Statements and
Schedules
§39.12  Bankruptcy Rule 2003: Meeting of Creditors
§39.13  Bankruptcy Rule 2004: Examinations
§39.14 Bankruptcy Rule 2015: Record-Keeping and Reporting Requirements
§ 39.15  Bankruptcy Rule 3004: Filing of Claims by Debtor
§39.16 Bankruptcy Rule 3010: Small Dividends
§39.17 Bankruptcy Rule 3012: Valuation of Security
§39.18  Bankruptcy Rule 3013: Classification of Claims
§39.19  Bankruptcy Rule 3015: Filing of Plan
§39.20  Bankruptcy Rule 4001: Stay Relief Practice and Procedure
§39.21 Bankruptcy Rule 4002: Duties of Debtor
§39.22  Bankruptcy Rule 6004: Use, Sale or Lease of Property
§39.23  Bankruptcy Rule 6006: Assumption and Rejection of Executory Contracts

B. POWERS AND DUTIES OF DEBTOR
§40.1 Duty to Cooperate
1. STATEMENTS AND SCHEDULES

§4l1.1 Duty to File Statements and Schedules

§41.2 Preconfirmation Amendment of Petition, Statements, Schedules and Lists
2. FILING AND PROVIDING DUTIES ADDED BY BAPCPA

§42.1 Filing Requirements and Other Duties: A List
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§42.2 Consequences of Failure to File Required Information, Including “Automatic
Dismissal”

{85} In re Rosebar, No. 20-00006, 2020 WL 2299940 (Bankr. D.D.C. May 7, 2020) (Teel) (Under local rule, “automatic” dismissal
under § 521(i) based on debtor’s failure to timely file payment advices is triggered by motion that must be filed within 21 days of
expiration of 45 days in § 521(i); creditor’s untimely automatic dismissal motion—filed 61 days after expiration of 45-day period—is
denied. U.S. trustee could have but did not file motion to dismiss under § 1307(c)(9) when debtor failed to timely file payment advices.
Creditors can assert automatic dismissal by timely motion under § 521(i) but creditors are not entitled to invoke § 1307(c)(9)—only the
U.S. trustee can.).

{86} In re Brief, No. 19-00838, 2020 WL 598213 (Bankr. D.D.C. Feb. 6, 2020) (Teel) (Motion to vacate dismissal order that resulted
when Chapter 13 debtor failed to resolve filing fee and document-filing issues raised in show-cause order is denied because debtor has
continued to fail to file documents required by § 521(a)(1)(B) and continuing delay is prejudicial to creditors. In any case, under § 521(i),
on request of any party, the court would declare the Chapter 13 case automatically dismissed based on debtor’s failure to file schedules
and other documents within 45 days of the petition. Although § 1307(c)(9) reserves to the U.S. trustee pursuit of motions to dismiss for
failure to timely file documents required by § 521(a)(1), bankruptcy court has sua sponte dismissal authority under § 105(a) for the same
reasons.).

{87} In re Davis, No. 19-36077-KLP, 2020 WL 581505 (Bankr. E.D. Va. Feb. 5, 2020) (Phillips) (In fourth bankruptcy case in 10
years, motion to reconsider order denying further extension of time to file necessary documents and dismissing Chapter 13 case is denied
because debtor offered no ground for reconsideration and court committed no error.).

{88} In re Ward, 610 B.R. 804 (Bankr. W.D. Pa. Jan. 15, 2020) (Deller) (Chapter 13 debtor’s seventh motion for additional time to
file basic documents to commence case is denied for lack of cause; hearing is set to determine whether dismissal should be with prejudice
under § 109(g).).

§42.3 Payment Advices

{89} In re Rosebar, No. 20-00006, 2020 WL 2299940 (Bankr. D.D.C. May 7, 2020) (Teel) (Under local rule, “automatic” dismissal
under § 521(i) based on debtor’s failure to timely file payment advices requires motion that must be filed within 21 days of expiration
of 45 days in § 521(i); creditor’s untimely automatic dismissal motion—filed 61 days after expiration of 45-day period—is denied. U.S.
trustee could have but did not file motion to dismiss under § 1307(c)(9) when debtor failed to timely file payment advices. Creditors
can assert automatic dismissal by timely motion under § 521(i) but creditors are not entitled to invoke § 1307(c)(9)—only the U.S.
trustee can.).

§42.4 Tax Return Duties—In General

§42.5 Tax Return Duties Seven Days before First Scheduled Meeting of Creditors
§42.6 Tax Return Duties One Day before First Scheduled Meeting of Creditors
§42.7 Tax Return Duties—On Request

{90} Crow v. Maney (In re Crow), No. AZ-18-1323-SFB, 2020 WL 710351, at *5-*6 (B.A.P. 9th Cir. Feb. 10, 2020) (not for
publication) (Spraker, Faris, Brand) (Distinguishing Anderson v. Satterlee (In re Anderson), 21 F.3d 355 (9th Cir. Apr. 12, 1994)
(Browning, Norris, O’Scannlain), challenge to local plan form requirement that debtors provide tax returns to trustee every year was not
properly before bankruptcy appellate panel; but if it were, § 521(f)(1) and § 521(f)(4)(B) fully support the requirement to aid the trustee
in determining whether there is a need for modification of the plan. “Anderson did not absolve chapter 13 debtors from providing
additional financial information to trustees during their plan terms. . . . [U]pon request debtors are required to file with the court copies
of each federal tax return for each tax year ending while the case is pending. [11 U.S.C.] § 521(f)(1). And chapter 13 debtors, also upon
request, are required after confirmation to file annually ‘a statement . . . of the income and expenditures of the debtor during the tax
year . .. most recently concluded....” [11 U.S.C.] § 521(f)(4)(B). ... These requirements are designed to facilitate a chapter 13
trustee’s ability to monitor a debtor’s postconfirmation financial condition for purposes of . . . evaluating the need for potential plan
modifications under § 1329(a)—for either increases or decreases in plan payments.”).

{91} In re Sherwood, No. 19-10509, 2020 WL 609603, at *1 (Bankr. D. Me. Jan. 7, 2020) (Fagone) (Chapter 13 trustee’s motion to
require debtors to file tax returns, pay taxes and provide copies of future tax returns is denied because the Code and Rules
comprehensively manage the filing and provision of tax returns and orders supplemental to those Code and Rule provisions are not
appropriate. “There is no question that the trustee is entitled to the tax information he seeks. Similarly, there is no doubt that chapter 13
debtors must pay their postpetition tax obligations as and when they come due. That said, the Court will not impose additional
requirements for the filing and provision of tax returns and other information where Congress has already created a detailed scheme
governing the subject while a bankruptcy case is pending, particularly where that scheme contemplates serious consequences for failure
to comply.”).
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{92} In re Styerwalt, 610 B.R. 356 (Bankr. D. Colo. Dec. 16, 2019) (McNamara) (Trustee is entitled to postconfirmation tax returns
every year under § 521(f) in light of possibility that debtor will receive future bonus income; in addition, under § 521(f)(4) and (g),
debtor must report whether he received a bonus and, if so, how much.).

§42.8 Consequences of Failure to File or Provide Tax Returns

{93} Nichols v. Marana Stockyard & Livestock Mkt., Inc. (In re Nichols), 618 B.R. 1, 8-13 (B.A.P. 9th Cir. Aug. 12, 2020) (Taylor,
Lafferty, Brand) (Neither Marrama v. Citizens Bank of Massachusetts, 549 U.S. 365, 127 S. Ct. 1105, 166 L. Ed. 2d 956 (Feb. 21,
2007), nor Law v. Siegel, 571 U.S. 415, 134 S. Ct. 1188, 188 L. Ed. 2d 146 (Mar. 4, 2014), overruled Rosson v. Fitzgerald (In re Rosson),
545 F.3d 764 (9th Cir. Sept. 24, 2008) (Fletcher, Paez, Schwarzer): the bankruptcy court appropriately granted conversion motion rather
than debtors’ competing motion to dismiss to prevent debtors from continuing to delay and abuse the bankruptcy process while they
dealt with criminal misconduct. Alternatively, debtors’ failure to file tax returns required by § 1308 was ground for conversion under
§ 1307(e) and bankruptcy court appropriately determined that interests of creditors favored conversion over competing motion to
dismiss. “Law characterized Marrama’s conclusion that a bankruptcy court could deny dismissal pursuant to § 105(a) as
‘dictum.” . . . But Law reinforced that § 105(a) could be used to avoid [ ] ‘futile procedural niceties . . . * . ... Section 1307(c) proffers
a statutory basis to refuse to honor a § 1307(b) dismissal request, just as §§ 706(d) and 1307(c), read together, proffer a statutory basis
to refuse to honor a § 706(a) conversion request. . . . [W]e hold that Rosson remains good law; a debtor’s § 1307(b) right to dismissal is
not absolute. . . . [T]here is no indication in the legislative history that Congress intended to grant debtors who have abused the
bankruptcy process an unqualified right to choose the means by which they exit chapter 13. ... [A]llowing the bankruptcy court to
convert a chapter 13 case to chapter 7 for bad faith conduct, abuse of process, or a failure to file tax returns despite a debtor’s § 1307(b)
dismissal motion honors Congress’ intention of keeping chapter 13 proceedings voluntary while preserving the integrity of the
bankruptcy system by allowing the bankruptcy court to address abusive behavior. . . . Section 1307(e) unambiguously provides that a
bankruptcy court ‘shall” dismiss the case or convert the case to chapter 7 . . . if the debtor fails to comply with § 1308 and a party in
interest requests dismissal or conversion. . . . Given the mandatory language of § 1307(e), the bankruptcy court was required to consider
the interests of creditors. It thoughtfully did so and determined that conversion, and not dismissal, would best serve their interests.”).

{94} Inre Souter,No. 19-21582-gmh, 2019 WL 5887174, at *1—*2 (Bankr. E.D. Wis. Sept. 17, 2019) (Halfenger) (The requirement
in § 1325(a)(9) is mandatory—the court cannot confirm a Chapter 13 unless the debtor affirmatively proves that all required tax returns
have been filed consistent with § 1308. “The debtors contend that, unless someone objects, the court can confirm a plan in this case even
though they did not (and cannot now) satisfy § 1325(a)(9) because they failed to file all of their applicable tax returns as required by
§ 1308. . .. The Supreme Court has repeatedly read § 1325(a) to permit confirmation only if all of the subsection’s requirements are
met.”).

§42.9 Tax Return Confidentiality Issues
§42.10  Annual Income and Expense Statement—On Request

{95} Crow v. Maney (In re Crow), No. AZ-18-1323-SFB, 2020 WL 710351, at *5-*6 (B.A.P. 9th Cir. Feb. 10, 2020) (not for
publication) (Spraker, Faris, Brand) (Distinguishing Anderson v. Satterlee (In re Anderson), 21 F.3d 355 (9th Cir. Apr. 12, 1994)
(Browning, Norris, O’Scannlian), challenge to local plan form requirement that debtors provide tax returns to trustee every year was not
properly before bankruptcy appellate panel; but if it were, § 521(f)(1) and § 521(f)(4)(B) fully support the requirement to aid the trustee
in determining whether there is a need for modification of the plan. “Anderson did not absolve chapter 13 debtors from providing
additional financial information to trustees during their plan terms. . . . [U]pon request debtors are required to file with the court copies
of each federal tax return for each tax year ending while the case is pending. [11 U.S.C.] § 521(f)(1). And chapter 13 debtors, also upon
request, are required after confirmation to file annually ‘a statement . . . of the income and expenditures of the debtor during the tax
year . . . most recently concluded....” [11 U.S.C.] § 521(f)(4)(B). ... These requirements are designed to facilitate a chapter 13
trustee’s ability to monitor a debtor’s postconfirmation financial condition for purposes of . . . evaluating the need for potential plan
modifications under § 1329(a)—for either increases or decreases in plan payments.”).

{96} In re Styerwalt, 610 B.R. 356 (Bankr. D. Colo. Dec. 16, 2019) (McNamara) (Trustee is entitled to postconfirmation tax returns
every year under § 521(f) in light of possibility that debtor will receive future bonus income; in addition, under § 521(f)(4) and (g),
debtor must report whether he received a bonus and, if so, how much.).

§42.11 Audits by U.S. Trustee

3. MEETING OF CREDITORS
§43.1 Timing and Procedure
§43.2 Debtor Duties at Meeting of Creditors after BAPCPA
§43.3 Personal Appearance by Debtor
§43.4 What to Do If Debtor Is Not Able to Attend in Person
§43.5 Consequences of Failure to Attend Meeting of Creditors
§43.6 Option Not to Convene Meeting of Creditors?
§43.7 Holding Open the Meeting of Creditors
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§43.8 Representing Creditors at the Meeting of Creditors
4. DEBTOR MUST COMMENCE MAKING PAYMENTS
§44.1 First Test of Debtor’s Good Intentions

{97} Bauman v. Skelton (In re Bauman), No. SC-18-1190-SLG, 2020 WL 1899557, at *8—*9 (B.A.P. 9th Cir. Apr. 16, 2020) (not
for publication) (Spraker, Lafferty, Gan) (Chapter 13 debtor cannot avoid the requirement to commence payments under
§ 1326(a)(1) by proposing to make all payments directly to creditors. Debtors can make some payments directly to creditors but typically
not to unsecured creditors and certainly not all payments. “Bauman points to no case that has permitted a chapter 13 debtor to excise the
trustee and make al// payments directly to creditors. . . . Bauman may not usurp the chapter 13 trustee’s statutory role. . . . Permitting a
debtor to make all chapter 13 payments outside of the plan would undermine the trustee’s ability to carry out these duties or render them
impracticable. . . . Courts have rejected interpretations of § 1326(a)(1) that would permit debtors to avoid or condition the
commencement of their payments under § 1326(a)(1). ... Her proposed plans did not absolve her of the duty to commence plan
payments under § 1326(a)(1).”).

§44.2 Timing and Form of Payment
§44.3 Employer Problems
§44.4 Consequences of Failure to Commence Payments

{98} Bristol v. Branigan, No. PJM 18-02957, 2019 WL 4600304 (D. Md. Sept. 20, 2019) (Messitte) (Bankruptcy court appropriately
dismissed Chapter 13 case under § 1307(c) when debtor failed to commence payments within 30 days as required by § 1326. That debtor
claims her attorney told her not to begin making payments until a motion for stay relief was filed does not change result.).

§44.5 Return of Payments to Debtor

{99} In re Bair, No. 15-61403, 2019 WL 6045481, at *3 (Bankr. N.D. Ohio Nov. 14, 2019) (not for publication)
(Kendig) (Applying § 347, Chapter 13 debtor’s objection to claim of Citi is not proper procedure for debtor to obtain funds paid by
Chapter 13 trustee to Citi pursuant to confirmed plan but returned to trustee when creditor was not found. Instead, funds are properly
paid into the court registry and held for Citi to claim. Failing that, money will be paid to Treasury after five years. “[Section] 347(a)
would be rendered meaningless[] if a trustee or a debtor could simply ask the court to disallow a claim every time the trustee was unable
to locate a creditor during a case. . . . [T]he funds on hand for the Claim belong to Citi—not Debtor. And if the funds remain unpaid 90
days after the Trustee’s final distribution under 11 U.S.C. § 1326, they must be paid into the court for disposition as unclaimed funds
pursuant to § 347(a).”).

§44.6 Preconfirmation Payments after BAPCPA
§44.7 Disposition of Preconfirmation Payments after BAPCPA

{100} In re Rosebar, No. 20-00006, 2020 WL 4919693 (Bankr. D.D.C. Aug. 20, 2020) (Teel) (At dismissal before confirmation,
creditor’s objection to $15,000 fee application of debtor’s counsel is overruled. Debtor’s bad faith in responding to discovery in other
matters is not properly assignable to counsel. Debtor’s counsel is entitled to payment of fees to the extent possible from plan payments
received by trustee.).

{101} In re Evans, 618 B.R. 493 (Bankr. E.D. Mich. Aug. 19, 2020) (Tucker) (At conversion from Chapter 13 to Chapter 7 before
confirmation, Harris v. Viegelahn, 575 U.S. 510, 135 S. Ct. 1829, 191 L. Ed. 2d 783 (May 18, 2015), does not control; § 1326(a)(2)
controls and trustee is directed to pay administrative expenses, including attorney’s fees, before returning balance to the debtor.).

{102} In re Nelums, 617 B.R. 70, 74-75 (Bankr. D.S.C. July 6, 2020) (Waites) (Distinguishing Harris v. Viegelahn, 575 U.S. 510,
135 S. Ct. 1829, 191 L. Ed. 2d 783 (May 18, 2015), and consistent with local rules and § 1326(a)(2), at dismissal before confirmation
Chapter 13 trustee appropriately paid attorney’s fees as an administrative expense under §§ 503(b) and 330(a)(4)(B) and then returned
the balance on hand to debtor. “The majority of courts have held that § 1326(a)(2) controls the disbursement of funds held by the
Chapter 13 Trustee upon the preconfirmation dismissal of a chapter 13 case. . . . Harris is distinguishable because it addressed a post
confirmation conversion governed by § 348 and not a pre-confirmation dismissal governed by § 349 and § 1326(a)(2) . . . . The majority
of cases considering the application of Harris to a Chapter 13 case that has been dismissed prior to confirmation have agreed that the
holding in Harris does not apply in these cases and § 1326(a)(2) instead controls the distribution of payments held by the Chapter 13
trustee. . . . [Section] 1326(a)(2) requires the Trustee to return the undistributed plan payments to Debtor, after deducting any unpaid
claim allowed under § 503(b).”).

{103} In re Arnold, No. 19-54252, 2020 WL 2462525, at *2 (Bankr. E.D. Mich. May 12, 2020) (Shefferly) (Distinguishing Harris
v. Viegelahn, 575 U.S. 510, 135 S. Ct. 1829, 191 L. Ed. 2d 783 (May 18, 2015), at conversion to Chapter 7 before confirmation, third
sentence in § 1326(a)(2) controls and trustee must pay administrative expenses—including debtor’s attorney’s fees—before returning
balance on hand to debtor. “[TThe Court does not read the broad language [in] Harris as overriding the plain and unambiguous statutory
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command in the third sentence of § 1326(a)(2). ... Harris did not address what a trustee should do about unpaid expenses of
administration when a case is converted from Chapter 13 to Chapter 7.”).

{104} In re Johnson, No. 19-43854, 2020 WL 1943205 (Bankr. E.D. Mich. Apr. 22, 2020) (Randon) (After dismissal before
confirmation and refiling, funds held by trustee at dismissal of first case become property of estate in second case subject to § 503(b)
claim for counsel’s fees in first case. Creditor that served Chapter 13 trustee with garnishment at dismissal of first case is subject to
automatic stay with respect to its levy when debtor refiles and funds subject to levy became property of the estate in second case.).

{105} In re Evans, 615 B.R. 290, 296-300 (Bankr. D. Idaho Feb. 13, 2020) (Meier) (Applying § 1326(a)(2), in derogation of 28
US.C. §586(e), in Chapter 13 case dismissed before confirmation, Chapter 13 trustee must regurgitate compensation and
reimbursement of expenses collected from payments by debtor. “Section 1326(b) requires the trustee to pay the trustee’s percentage fee
before or at the time of each payment to creditors under the plan. . . . Section 1326(a)(2) only allows the trustee to pay creditors after a
plan is confirmed. . . . If the trustee cannot pay creditors until a plan is confirmed pursuant to § 1326(a)(2), then § 1326(b) is not operative
until a plan is in effect. . . . Because § 1226(b)(2) and § 1326(b)(2) contain almost identical language, but § 1226(a)(2) expressly allows
a trustee to deduct a percentage fee in unconfirmed cases, and § 1326(b)(2) is inoperative until a plan is in effect, the Court does not
find § 1326(b)(2) permits trustee fees to be paid regardless of whether a plan is confirmed. . . . Just as § 586(e) does not contemplate
that once a fee is collected, any part of it should be refunded to the debtor, it also does not contemplate that any portion of the fee is
irrevocable. . . . [T]his Court concludes it must rely on the text of the statute, and its interpretation thereof, and not decide the matter
based on conflicting public policy arguments.”).

{106} McKinneyv. 2nd Chance Auto Sales, Inc., 611 B.R. 894, 898-905 (Bankr. N.D. Ala. Jan. 30, 2020) (Sawyer) (Barton doctrine
bars state court action against Chapter 13 trustee to collect judgment against Wells Fargo from trust funds held by trustee. In addition,
funds held by trustee are in custodia legis and cannot be levied upon or attached by state court process. 2nd Chance Auto Sales, Inc.,
obtained a money judgment against a car buyer. In an effort to collect that judgment, 2nd Chance garnished the buyer’s bank account at
Wells Fargo. Wells Fargo failed to respond, which resulted in an $8,000 judgment against Wells Fargo. 2nd Chance then brought state
court action against Chapter 13 trustee as garnishee to collect money held for payment to Wells Fargo in Chapter 13 cases. “As this
proceeding involves a garnishment action brought against the Chapter 13 Trustee, who is appointed to serve this Court, this Court has
exclusive jurisdiction to hear this matter. 28 U.S.C. § 1334; Barton v. Barbour, [104 U.S. (14 Otto) 126, 26 L. Ed. 672 (Oct. 1,
1881)]. ... [1]t is undisputed that Second Chance did not first seek leave from this Court to bring a garnishment action against the
Trustee . . . . In addition to the Eleventh Circuit, 10 other circuits have likewise held that Barton applies to suits brought against a trustee
in bankruptcy. . .. * . .. [T]he Barton Doctrine requires a party to obtain leave of the bankruptcy court before initiating an action in any
non-bankruptcy courts against a bankruptcy trustee for acts done in the trustee’s official capacity.’ . . . As garnishment actions against a
trustee are civil actions, it follows that Barton withdraws subject matter jurisdiction from any court other than the court in which the
trustee serves where, as here, someone attempts to garnish funds in the hands of a trustee. . . . While the Trustee enjoys protection from
unauthorized lawsuits under the Barton doctrine, the property in her charge is protected under the doctrine of in custodia legis while it
remains in her charge. . . . As such, the funds, independent of the Barton doctrine, are beyond the reach of any ‘levy or attachment in
any form.””).

5. DEBTOR MAY USE, SELL AND LEASE ESTATE PROPERTY
§45.1 Debtor Has Exclusive Possession and Control of Estate Property

{107} In re Peterson, No. 3:19-CV-00249 (KAD), 2019 WL 6467351 (D. Conn. Dec. 2, 2019) (Dooley) (When Chapter 13 debtor
obtained a judgment against the owner of a corporation and that corporation obtained $25,000 by way of settlement of other litigation,
debtor’s indirect interest in the $25,000 did not become property of the Chapter 13 estate because the debtor took no action to collect
from the corporation and the Chapter 13 trustee had no obligation to do so. Because the confirmed plan was funded in part by the
proceeds of that litigation, the bankruptcy court did not err in closing the case without discharge when the debtor did not liquidate the
claim and did not bring any portion of the settlement proceeds into the estate.), reconsideration denied, No. 3:19-CV-00249 (KAD),
2020 WL 607153 (D. Conn. Feb. 7, 2020) (Dooley).

{108} Cattell v. Deeks (In re Cattell), No. 19-03123-dwh, 2020 WL 3053130, at *6 (Bankr. D. Or. June 8, 2020) (Hercher) (In
business litigation against former partner, PricewaterhouseCoopers LLP, and others, Chapter 13 debtor’s complaint escapes statute of
limitations based on debtor’s right to use estate property in § 1303 which incorporates § 363(b) and includes the two-year grace period
in § 108(a). “[S]ection 1303 reassigns certain trustee powers to the debtor. Specifically, it assigns to the debtor, exclusive of the trustee,
the rights and powers of a trustee . . . , including section 363(b), which permits the trustee to ‘use’ estate property. Because no plan has
yet been confirmed in this case, the claims against PwC are estate property, and Cattell has the exclusive right to use the claims by suing
on them. But for section 1303, an action on a prepetition claim that was not time-barred at case commencement could be brought under
section 363(b) by the chapter 13 trustee, who would have the benefit of the two-year grace period in section 108(a). The grace period is
thus a procedural right inherent in and inseparable from the trustee’s section 363(b) substantive right to use estate property. The plain
meaning of section 1303 is that its assignment to the debtor of the trustee’s rights and powers under section 363(b) includes all of those
rights and powers—including the trustee’s right to bring an action on an estate-property claim within the grace period. . . . Depriving a
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chapter 13 debtor of the grace period because section 1303 doesn’t enumerate section 108 would be inconsistent with a chapter 13
debtor’s right to bring trustee avoidance actions.”).

{109} In re Pulliam, No. 19-03887-5-DMW, 2020 WL 1860113, at *3—*4 (Bankr. E.D.N.C. Apr. 13, 2020) (Warren) (Because
$30,000 homestead exemption removes debtor’s interest in property from the estate, but not the property itself under Schwab v. Reilly,
560 U.S. 770, 130 S. Ct. 2652, 177 L. Ed. 2d 234 (June 17, 2010), nonstandard provision of plan that would relieve debtor of obligation
under local rules to give notice of any sale of property during the Chapter 13 case is not proposed in good faith and precludes
confirmation. “When the Debtor claimed an exemption in the Property . . ., he did not exempt the Property in its entirety, and he did
not remove the Property from the bankruptcy estate. He exempted his inferest in the Property. Local Rule . . . governing the sale of ‘non-
exempt’ property remains applicable to any future sale of the Property, despite the Debtor’s attempt to circumvent the Rule by including
the Nonstandard Provision in Section 8.1 of the Plan. . . . [T]he Plan has not been proposed in good faith, because it seeks impermissibly
to deem property fully exempt from the Debtor’s bankruptcy estate through the use of the Nonstandard Provision.”).

{110} In re Revels, 616 B.R. 675, 680-82 (Bankr. E.D.N.C. Mar. 20, 2020) (Humrickhouse) (Nonstandard provision of plan that
absolves Chapter 13 debtor of any requirement to file a Rule 9019 motion to approve settlement of pending employment action is
consistent with §§ 1303 and 363(b) and Bankruptcy Rule 9019 because Chapter 13 debtor owns and controls the litigation and its
settlement, exclusive of the trustee, and Rule 9019 applies only to trustees. In contrast, nonstandard provision that would absolve debtor
of any obligation to report settlement of employment action is inconsistent with disclosure requirements of Code and Rules and would
impede ability of trustee and others to monitor income and assets of the debtor. Nonstandard provision that would require the trustee to
inform the parties to the employment action that the trustee has no role in settlement is “unacceptable, demeaning, retributory.” “A
chapter 13 debtor assumes ‘exclusive of the trustee, the rights and powers of a trustee under section[ ] 363(b) . . . . Under section 363(b),
the debtor ° . .. may use, sell, or lease . . . property of the estate.” . . . Thus, implicit within the chapter 13 debtor’s exclusive authority
to use property of the estate is the power of the debtor to maintain a cause of action that is part of the bankruptcy estate. . . . Rule 9019
authorizes a ‘trustee’ to seek a court order approving a compromise or settlement. . . . Rule 9019 does not require a chapter 13 debtor to
file a motion to approve compromise or settlement. ... [T]he settlement of the cause of action is controlled by the chapter 13
debtor. . . . Although the court can see reasons why a debtor would want court approval of a settlement, on its face, Rule 9019 does not
require a chapter 13 debtor to file a motion to approve compromise or settlement. . . . Even though a chapter 13 debtor is not required
to file a motion to approve settlement or compromise under Rule 9019, the debtor still has a duty to disclose assets, including the
settlement of claims against third parties. . . . An objective check on settlements must exist to ensure that chapter 13 trustees have full
disclosure of estate assets. . .. [T]he act of settling a claim . . . equates to a ‘substantial change’ in the financial circumstances of the
debtor that would warrant disclosure to the trustee, even if the amount of the settlement is not substantially different than the amount
scheduled.”).

{111} In re Sexton,No. 1:16-bk-14785-SDR, 2019 WL 5586581 (Bankr. E.D. Tenn. Oct. 25, 2019) (Rucker) (Although notice was
sloppy and motion not altogether clear, bankruptcy court grants Chapter 13 debtor authority to sell property of the estate with conditions
that protect lienholder.).

a. PROPERTY OF THE ESTATE
§ 46.1 What Is Property of the Chapter 13 Estate?
§46.2 Property of the Chapter 13 Estate—Changes by BAPCPA
§46.3 Postpetition Earnings
§46.4 Prepetition Repossession, Levy, Sale or Conveyance

{112} Cordova v. City of Chicago, 618 B.R. 244 (N.D. Ill. June 25, 2020) (Rowland) (In the continuing saga of In re Fulton, 926
F.3d 916 (7th Cir. June 19, 2019) (Flaum, Kanne, Scudder), cert. granted, U.S. , 140 S. Ct. 680, 205 L. Ed. 2d 449 (Dec. 18,
2019), district court denied motion to withdraw the reference by City of Chicago in Chapter 13 debtor’s adversary proceeding alleging
City violated stay by refusing to return a car repossessed before the petition.).

{113} Marshall v. Abdoun (In re Marshall), 613 B.R. 194 (Bankr. E.D. Pa. Feb. 11, 2020) (Chan) (Purchaser at prepetition tax sale
violated Pennsylvania consumer protection statutes by demanding rent to which there was no entitlement, demanding possession when
possession belonged to debtor, and intimidating debtor in effort to force debtor to vacate property. Purchaser at prepetition tax sale
demanded rent and otherwise acted like owner of property after debtor exercised redemption right by proposing plan that would pay
redemption amount over life of plan. Exercise of redemption right through plan before it expired cut off vesting of title in purchaser.
Chapter 13 debtor satisfied redemption right by proposing plan that paid redemption amount over life of plan as permitted by Bankruptcy
Code. Exercise of redemption right does not require completion of payment of redemption amount to stop title from vesting in purchaser.
Debtor recovers nominal actual damages, not including emotional distress damages, and is awarded attorney’s fees.).

{114} In re Lagares Santana, No. 18-07127 (ESL), 2020 WL 412185 (Bankr. D.P.R. Jan. 24, 2020) (Lamoutte) (Applying Puerto
Rico law, because judicial transfer deed was executed after foreclosure sale and before the Chapter 13 petition, no interest came into the
Chapter 13 estate and foreclosing creditor did not violate the stay by obtaining confirmation of the sale after the petition.).
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{115} Inre Thompson,No. 19 BK 06176,2020 WL 728605 (Bankr. N.D. Ill. Jan. 15, 2020) (Schmetterer) (Applying /n re LaMont,
740 F.3d 397 (7th Cir. Jan. 7, 2014) (Manion, Kanne, Sykes), Chapter 13 debtor can modify claim of prepetition tax purchaser through
plan under § 1322(b)(2) when petition is filed before expiration of redemption period under state law; however, no provision of the
Bankruptcy Code tolls redemption period and that period expired during the Chapter 13 case. Plan cannot be confirmed that fails to pay
tax purchaser’s claim but dismissal is delayed to allow debtor another chance to propose confirmable plan.).

{116} In re Thompson, 609 B.R. 443 (Bankr. M.D. Ala. Oct. 24, 2019) (Creswell), aff'd, No. 2:19-CV-00859-RAH, 2020 WL
5079160 (M.D. Ala. Aug. 26, 2020) (Huffaker) (Applying Title Max v. Northington (In re Northington), 876 F.3d 1302 (11th Cir.
Dec. 11, 2017) (Wilson, Newsom, Moreno), when redemption period in title pawn contract expired before the petition or the debtor
failed to redeem within the redemption period as extended by § 108, no interest in the car came into the Chapter 13 estate or the estate’s
interest fell out of the estate and Title Max is entitled to stay relief or to a declaration that no stay applies. Title Max sufficiently complied
with Alabama law by notation of its lien on the car title and use of electronic signatures for the debtor on the pawn tickets.).

{117} Coots v. Ford Motor Credit Co., LLC (In re Coots), No. 19-ap-10, 2019 WL 4458375 (Bankr. N.D. W. Va. Sept. 17, 2019)
(Flatley) (Circularly, Ford Motor Credit’s refusal to return funds garnished before the petition does not violate automatic stay in
§ 362(a)(3) because garnished funds were removed from the estate before the petition. That garnished funds are recoverable as a
preference under §§ 547 and 522(h) does not change this conclusion.).

{118} Stewart v. Archie’s Auto Sales, Inc. (In re Stewart), 606 B.R. 706 (Bankr. S.D. Miss. Sept. 13, 2019) (Olack) (Car repossessed
before second filing became property of Chapter 13 estate and debtor was entitled to turnover once bankruptcy court determined that
§ 109(g)(1) did not apply and debtor was eligible in the second case.).

{119} Inre Haynes, No. 19-20601-PRW, 2019 WL 7945834 (Bankr. W.D.N.Y. Aug. 1, 2019) (Warren) (Entry of default judgment
and filing of foreclosure tax deed vested property in county before the petition and left no legal or equitable interest in the Chapter 13
debtor. Automatic stay did not apply to the county because prepetition default judgment and filing of foreclosure tax deed divested
debtor of all legal and equitable interests in the property.).

{120} In re Cass, No. 18-3703, 2019 WL 7667445, at *2—*3 (Bankr. S.D. Ala. Feb. 4, 2019) (Callaway) (Because debtors are still
in possession of home, right of redemption from tax sale has not expired under Alabama law and debtors can pay redemption amount
through Chapter 13 plan; however, tax sale purchasers are entitled to stay relief to pursue possession and debtors’ opportunity to redeem
from the tax sale may be short lived. “The debtor lives in the house and has been in possession of the property in question at all relevant
times, continuing to date. In fact, the tax purchasers are seeking relief from stay from this court in order to eject her from possession of
the property. . . . [T]The debtor’s right of redemption has not expired and [ ] she can redeem until the tax purchasers have continuously
adversely possessed the property for three years. The court notes the debtor’s right to redeem may not do her much practical good if she
cannot do so very quickly because the court is granting relief from stay on the ejectment claim and she may lose possession of her home
shortly.”).

§ 46.5 Proceeds, Rents or Profits from Property of the Estate
§ 46.6 Gifts, Loans and Windfalls
§ 46.7 Pension Benefits

{121} Martin v. Martin, 618 B.R. 326 (S.D. Fla. Mar. 30, 2020) (Ruiz) (Applying § 541(c)(2), Chapter 13 debtor’s rights to pension
proceeds protected from alienation by New York law did not become property of bankruptcy estate and former spouse is entitled to stay
relief to enforce domestic relations court orders with respect to interest in pension.).

{122} Trentzsch v. Trentzsch (In re Trentzsch), No. 1:19-ap-00069-HWYV, 2019 WL 10432058 (Bankr. M.D. Pa. Dec. 5, 2019)
(Van Eck) (Although § 523(a)(15) is not an exception to discharge under § 1328(a), former spouse has pleaded a nondischargeable
ownership interest in a portion of the debtor’s 401(k) pension plan based on a QDRO and former spouse has an ownership interest in
stock; debtor holds former spouse’s interests in constructive trust.).

§46.8 Entitlements Programs
§46.9 Leases and Other Contract Rights
§ 46.10  Insurance Policies and Proceeds

{123} Johnson v. Apex Mortg. (In re Johnson), 615 B.R. 919 (Bankr. N.D. Ala. Feb. 27, 2020) (Mitchell) (Mortgagee did not violate
automatic stay when it received and kept insurance proceeds paid to it when car crashed into debtor’s business property. Mortgage
clause in insurance contract was not property of Chapter 13 estate but belonged to mortgagee and proceeds of that insurance policy
never became property of the Chapter 13 estate.).
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§46.11 Causes of Action—Including Judicial Estoppel Issues

{124} Wal-Mart Stores, Inc. v. Parker (In re Parker), 789 F. App’x 462 (5th Cir. Jan. 8, 2020) (Owen, Wiener, Dennis) (Citing
Reed v. City of Arlington, 650 F.3d 571 (5th Cir. Aug. 11, 2011) (en banc), and Flugence v. Axis Surplus Insurance Co. (In re Flugence),
738 F.3d 126 (5th Cir. Nov. 22, 2013) (Smith, Dennis, Higginson), though “odd” and not the route preferred by the Fifth Circuit, not an
abuse of discretion for the bankruptcy court to find that the Chapter 13 debtor’s failure to amend schedules to reveal a postpetition slip-
and-fall action justified imposing judicial estoppel but equitable principles allowed debtor to maintain the tort action with any recovery
payable to the Chapter 13 trustee.).

{125} Smith v. Haynes & Haynes P.C., 940 F.3d 635 (11th Cir. Oct. 15, 2019) (Tjoflat, Newsom, Antoon) (Applying Slater v.
United States Steel Corp., 871 F.3d 1174 (11th Cir. Sept. 18, 2017) (en banc) (Slater II), remand necessary to determine whether judicial
estoppel precludes FLSA action. District court employed inference that was later overruled by the Eleventh Circuit in Slater II. Without
that inference, evidence is necessary with respect to intent and motive to make a mockery of the judicial system when a Chapter 13
debtor fails to schedule a cause of action and the defendant later asserts judicial estoppel as a defense.), aff’g, No. 2:14-cv-01334-RDP,
2017 WL 3613045 (N.D. Ala. Aug. 22, 2017) (Proctor) (Part of Chapter 13 debtor’s Fair Labor Standards Act complaint was dismissed
based on judicial estoppel when debtor failed to schedule the cause of action; retaliation claims are dismissed because not supported by
facts.).

{126} Dorgan v. Ethicon, Inc., No. 4:20-00529-CV-RK, 2020 WL 5372142 (W.D. Mo. Sept. 8, 2020) (Ketchmark) (Judicial
estoppel does not bar Chapter 13 debtors’ unscheduled pelvic mesh lawsuit based in large part on affidavit of Chapter 13 trustee that
lawsuit was a “post-completion” asset that would not have been pursued had it been scheduled and failure to schedule did not produce
different outcome in Chapter 13 case. District court also found that defendant was not a creditor and did not realize any litigation
detriment from debtors’ nondisclosure in separate Chapter 13 case.).

{127} Bryant v. Ethicon, Inc, No. 4:20CV365 HEA, 2020 WL 4049889, at *4 (E.D. Mo. July 20, 2020) (Autrey) (Judicial estoppel
is not appropriate in Chapter 13 debtors’ unscheduled pelvic mesh lawsuit because of third factor in New Hampshire v. Maine, 532 U.S.
742,121 S. Ct. 1808, 149 L. Ed. 2d 968 (May 29, 2001): nondisclosure has not unfairly disadvantaged the defendants in this lawsuit
and has not unfairly advantaged the debtors in this lawsuit. Equitable considerations are trapped in the Chapter 13 case—district court
defers to the bankruptcy court to determine what to do with the undisclosed asset. Debtor’s surgery was in 2004. Chapter 13 case was
filed in 2011 and closed with a discharge in 2017. Pelvic mesh claim was filed during the Chapter 13 case in 2015. “Significantly, the
third New Hampshire factor weighs against judicial estoppel. . . . Unfair detriment is not at issue; Defendants do not claim Plaintiffs’
failure to disclose the claims in bankruptcy imposed an unfair detriment on them. Furthermore, Plaintiffs have not received an unfair
advantage in this case. Essentially, Defendants are asking for a windfall in this case, i.e., dismissal of the claims without a determination
of the merits. One injustice cannot justify another. Rather than dismiss Plaintiffs’ substantive claims, the Court is of the opinion that it
is incumbent on the Court to notify the Bankruptcy Court of the pendency of this case so it can proceed as it determines appropriate.
The Court, therefore, declines to invoke judicial estoppel to bar Plaintiff's claims.”).

{128} Terry v. Ethicon, Inc., No. 1:19-CV-00175-GNS, 2020 WL 3003051 (W.D. Ky. June 4, 2020) (Stivers) (Chapter 13 debtor is
judicially estopped to maintain undisclosed medical malpractice action that arose during case notwithstanding that debtor is not eligible
for a discharge because of § 1328(f); confirmation of plan and of amended plans was sufficient inconsistent position and reliance for
judicial estoppel purposes. Court declines to dismiss the civil action pending determination whether Chapter 13 trustee will pick up the
cause of action on behalf of creditors and the estate.).

{129} Roan v. Allied Universal, No. 3:18-cv-01342, 2020 WL 2611541 (M.D. Tenn. May 22, 2020) (Richardson) (Chapter 13
debtor’s failure to disclose discrimination action before “final decree” was entered by bankruptcy court bars action based on judicial
estoppel.).

{130} Castillo v. E.M. Dimitri, D.O. Prof’l Med. Corp., No. 19-10888, 2020 WL 1689871 (E.D. La. Apr. 7, 2020) (Guidry)
(Wrongful discharge action that arose when Chapter 13 debtor was terminated from employment after confirmation and one month
before conversion to Chapter 7 is barred by judicial estoppel notwithstanding that action did not become property of Chapter 7 estate.
District court does not reveal nature of reliance by bankruptcy court on nondisclosure one month before conversion.).

{131} Nowlingv. SN Servicing Corp., No. 19-CV-1605 (PJS/TNL), 2020 WL 1244809 (D. Minn. Mar. 16, 2020) (Schiltz) (Although
factors under New Hampshire v. Maine, 532 U.S. 742, 121 S. Ct. 1808, 149 L. Ed. 2d 968 (May 29, 2001), are all present with respect
to Chapter 13 debtors’ undisclosed RESPA action against mortgage servicer, judicial estoppel is not appropriate because debtors had no
motive to conceal the action. The likelihood of any substantial recovery was very low. Even if revealed, debtors could have amended
exemptions to cover any likely damage award. And once revealed in Chapter 13 case—albeit after completion of payments and
discharge—Chapter 13 trustee showed no interest in pursuing any potential recovery on behalf of unsecured creditors.).

{132} Kelly v. Land O’Frost, Inc., No. 4:19CV-00103-JHM, 2020 WL 1812220, at *S (W.D. Ky. Jan. 8, 2020) (McKinley)
(Applying rule in Sixth Circuit that a Chapter 13 debtor “always” has a motive to conceal assets and income, debtor is judicially estopped
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to maintain Family and Medical Leave Act action because it was not revealed to bankruptcy court until after motion to dismiss by
defendant. District court rejects debtor’s claims of inadvertence. “A motive to conceal can be inferred from the sole fact that a plaintiff
knew of a claim and did not disclose it . . . . This result does not change despite Kelly’s additional statements that she had no knowledge
or reason to believe that her termination was a claim that had to be disclosed in the bankruptcy petition or that she had a duty to disclose
these claims.”).

{133} Brownev. P.A.M. Transp., Inc., No. 16-CV-5366, 2019 WL 7373362 (W.D. Ark. Dec. 31, 2019) (Brooks) (Judicial estoppel
does not bar postpetition wage and hour claim when Chapter 13 debtor has not received a discharge, schedules were amended—
admittedly after defendant moved to dismiss—to disclose cause of action and there is no other evidence of misconduct or abuse by
debtor. Plan can yet be amended to account for any recovery. Bankruptcy Code and Rules do not set specific timeline for amending
schedules to reveal a postpetition cause of action. Only discharge would constitute judicial acceptance and 18-month delay in amending
schedules did not allow the debtor an unfair advantage.).

{134} Scott v. American Airlines, Inc., No. 4:19-CV-688-A, 2019 WL 7371851 (N.D. Tex. Dec. 31, 2019) (McBryde) (Judicial
estoppel bars Chapter 13 debtor’s sexual assault claim that arose four months before the petition and was not disclosed during the
Chapter 13 case or at conversion to Chapter 7 case in which debtor received a discharge.).

{135} In re Peterson, No. 3:19-CV-00249 (KAD), 2019 WL 6467351 (D. Conn. Dec. 2, 2019) (Dooley) (When Chapter 13 debtor
obtained a judgment against the owner of a corporation and that corporation obtained $25,000 by way of settlement of other litigation,
debtor’s indirect interest in the $25,000 did not become property of the Chapter 13 estate because the debtor took no action to collect
from the corporation and the Chapter 13 trustee had no obligation to do so. Because the confirmed plan was funded in part by the
proceeds of that litigation, the bankruptcy court did not err in closing the case without discharge when the debtor did not liquidate the
claim and did not bring any portion of the settlement proceeds into the estate.), reconsideration denied, No. 3:19-CV-00249 (KAD),
2020 WL 607153 (D. Conn. Feb. 7, 2020) (Dooley).

{136} Leev. Walgreens Co.,No. 4:19-CV-1792 CAS, 2019 WL 5550544 (E.D. Mo. Oct. 28, 2019) (Shaw) (Chapter 13 debtor’s race
discrimination action is barred by judicial estoppel when lawsuit was added by amendment to schedules after motion to dismiss by
defendant.).

{137} El-Scari v. Comprehensive Mental Health Servs., No. 4:19-00179-CV-RK, 2019 WL 5386489, at *3 (W.D. Mo. Oct. 21,
2019) (Ketchmark) (Judicial estoppel has no application when race discrimination and retaliation claims arose during Chapter 13 case
that was immediately converted to Chapter 7. In absence of bad faith allegation, cause of action is not property of the Chapter 7 estate
and judicial estoppel is not implicated. “Assets acquired post-petition are only included in the estate of a case converted from Chapter 13
under § 348 as a penalty for converting in bad faith. § 348(f)(2). . . . [T]he alleged discrimination occurred after Plaintiff filed her original
bankruptcy petition. As a result, her potential claims would not have been included in the converted Chapter 7 bankruptcy estate even
if she had disclosed them to the bankruptcy court[.]”).

{138} Novakv. Monarch Recovery Mgmt., No. 15 C 2448, 2015 WL 13877947 (N.D. Ill. Oct. 15, 2015) (Bucklo) (Chapter 13 debtor
is not judicially estopped to pursue unscheduled FDCPA claim that arose postpetition; debtor attempted to amend schedules, albeit late,
and now pursues claim for benefit of creditors and bankruptcy estate.).

{139} Trentlage v. Affiliated Computer Servs., Inc., No. 05-cv-01138-LTB-PAC, 2006 WL 8460328 (D. Colo. Jan. 13, 2006)
(Babcock) (Failure to disclose employment discrimination action that arose postconfirmation does not invoke judicial estoppel because
all property of the Chapter 13 estate not necessary to plan vested in the debtor at confirmation. Discrimination action vested in the debtor
and the debtor did not take a contrary position before the bankruptcy court with respect to the cause of action.).

{140} EEOC v. Foodcrafters Distribution Co., No. 03-2796 (RBK), 2005 WL 8176024 (D.N.J. Jan. 28, 2005) (Kugler) (Judicial
estoppel does not bar Chapter 13 debtor’s employment action because debtor told trustee about the action at the meeting of creditors
and confirmed plan included reference to nonexempt proceeds of the action.).

{141} In re Boyd, 618 B.R. 133, 147-75 (Bankr. D.S.C. July 17, 2020) (Waites) (Judicial estoppel does not bar Chapter 13 debtor’s
lawsuit for injuries from drunk-driving accident that occurred after confirmation. No provision of Bankruptcy Code, Bankruptcy Rules,
plan or order of confirmation required debtor to amend schedules to reveal the postconfirmation cause of action. Any proceeds are most
likely exempt and no rights of creditors are affected by lawsuit. Defendants in lawsuit lacked standing to challenge reopening of
Chapter 13 case and lacked standing to object to debtor’s exemptions. Chapter 13 plan was confirmed in 2013 and debtor was seriously
injured in a hit-and-run accident in 2017. Debtor did not amend the bankruptcy schedules to reveal the cause of action. Debtor completed
the plan and received a discharge in 2018. In 2019, debtor moved to reopen the Chapter 13 case to reveal the lawsuit and to hire a
personal injury attorney. “[Alfter careful examination, it does not appear that the Code, bankruptcy rules, confirmed Plan or any order
of this Court placed an ongoing duty on Debtor in this case to amend schedules or otherwise disclose the Lawsuit. . . . Based on § 1306,
the Lawsuit in this case is property of the chapter 13 estate. . . . Fed. R. Bankr. P. 1007(h) specifically addresses interests acquired or
arising after the petition, but only provides for the filing of supplemental schedules for property or property interests acquired by the
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debtor as provided by § 541(a)(5) of the Code . . . . Fed. R. Bankr. P. 4002, which addresses a debtor’s duties during a case, indicates
no duty for a debtor to schedule assets acquired post-confirmation. Noticeably, neither Rule 1007(h) or any other bankruptcy rule
indicates that a chapter 13 debtor must file a supplemental or amended schedule for other types of property acquired post-petition that
become part of the estate as a result of § 1306(a). . . . Under § 1327(b), absent a plan provision or confirmation order stating otherwise,
the expected statutory disposition of all estate property is for it to be ‘vested’ in the chapter 13 debtor. . . . Vesting logically supports the
premise that debtors and creditors alike rely on the amount of payments specifically provided for in the confirmed plan. Under such a
statutory analysis, it makes sense that Congress would not specify a further duty to disclose post-confirmation assets by the continuous
filing of amended schedules. . . . Would every new refrigerator, every traded car, every dollar change in income, every new expense be
required to be disclosed? . . . [SJome courts have held, often in a simple sentence, that a bankruptcy debtor always has a ‘continuing
duty to disclose.” This holding is absolutely true in instances where the property or cause of action arose prepetition or under the specific
provisions of § 541 and Fed. R. Bankr. P. 1007 . ... It would also be true in instances where a court placed that duty on a debtor by
order, including an order to update schedules in an order converting the case to another chapter . . . . The Court declines to read into the
statute or rules a duty that does not exist, particularly where the duty is being asserted to prejudice a seriously injured debtor and may
result in a windfall to the alleged liable parties. . . . Debtor had no duty to disclose the Lawsuit or amend schedules for that purpose in
this case. . .. State Court Defendants lack standing to object to the reopening or to seek a reconsideration of the Order Reopening
Case. . . . [T]he State Court Defendants lack standing to object to Debtor’s claim of an exemption in any recovery in the State Court
Lawsuit. . . . Debtor may continue to prosecute the Lawsuit in his name and for his benefit.”).

{142} In re Revels, 616 B.R. 675, 680-82 (Bankr. E.D.N.C. Mar. 20, 2020) (Humrickhouse) (Nonstandard provision of plan that
absolves Chapter 13 debtor of any requirement to file a Rule 9019 motion to approve settlement of pending employment action is
consistent with §§ 1303 and 363(b) and Bankruptcy Rule 9019 because Chapter 13 debtor owns and controls the litigation and its
settlement, exclusive of the trustee, and Rule 9019 applies only to trustees. In contrast, nonstandard provision that would absolve debtor
of any obligation to report settlement of employment action is inconsistent with disclosure requirements of Code and Rules and would
impede ability of trustee and others to monitor income and assets of the debtor. Nonstandard provision that would require the trustee to
inform the parties to the employment action that the trustee has no role in settlement is “unacceptable, demeaning, retributory.” “A
chapter 13 debtor assumes ‘exclusive of the trustee, the rights and powers of a trustee under section[ ] 363(b) . . . . Under section 363(b),
the debtor ° . .. may use, sell, or lease . . . property of the estate.” . . . Thus, implicit within the chapter 13 debtor’s exclusive authority
to use property of the estate is the power of the debtor to maintain a cause of action that is part of the bankruptcy estate. . . . Rule 9019
authorizes a ‘trustee’ to seek a court order approving a compromise or settlement. . . . Rule 9019 does not require a chapter 13 debtor to
file a motion to approve compromise or settlement. ... [T]he settlement of the cause of action is controlled by the chapter 13
debtor. . . . Although the court can see reasons why a debtor would want court approval of a settlement, on its face, Rule 9019 does not
require a chapter 13 debtor to file a motion to approve compromise or settlement. . . . Even though a chapter 13 debtor is not required
to file a motion to approve settlement or compromise under Rule 9019, the debtor still has a duty to disclose assets, including the
settlement of claims against third parties. . . . An objective check on settlements must exist to ensure that chapter 13 trustees have full
disclosure of estate assets. . .. [T]he act of settling a claim . . . equates to a ‘substantial change’ in the financial circumstances of the
debtor that would warrant disclosure to the trustee, even if the amount of the settlement is not substantially different than the amount
scheduled.”).

{143} Carmona v. Osnet Wireless Corp., No. 19-00015 (ESL), 2020 WL 1237919 (Bankr. D.P.R. Mar. 13, 2020) (Lamoutte)
(Judicial estoppel does not bar Chapter 13 debtor’s employment action when only two months passed between filing of employment
action in state court and disclosure of action to the bankruptcy court. Debtor earlier revealed the action in an application to hire counsel
in the bankruptcy court, further indicating the absence of motive to conceal. Bankruptcy court abstains and remands in favor of state
court resolution of purely state law employment claims.).

{144} In re Lana, No. 12-21357, 2019 WL 9242988 (Bankr. D. Kan. Nov. 7, 2019) (Berger) (Years after completion of payments
and discharge, Chapter 13 case is reopened to address settlement of pelvic mesh injury that arose during Chapter 13 case. Trustee’s
motion to dismiss is denied because it fails to advance the many unresolved issues regarding entitlement to the settlement proceeds.).

§46.12  Miscellaneous Real and Personal Property

{145} Budorick v. Budorick, No. 19 C 3957, 2019 WL 5393819 (N.D. Ill. Oct. 22, 2019) (Leinenweber) (Bankruptcy court
appropriately rejected Chapter 13 debtor’s challenges to state court divorce decree with respect to ownership of stock and a money
judgment against the debtor. Debtor has no exemption in whatever interest he has in stock owned by former spouse.).

{146} Kaushas v. Popple Constr., Inc. (In re Kaushas), 616 B.R. 57 (Bankr. M.D. Pa. June 2, 2020) (Opel) (State court judgment
assigned to debtor before petition became property of Chapter 13 estate protected by automatic stay.).

{147} Kessler-Maue v. Maue (In re Maue), 611 B.R. 367 (Bankr. W.D. Wash. Dec. 23, 2019) (Barreca) (Property of Chapter 13
estate did not include trust property but did include beneficial interest of debtor in trust and powers that debtor could exercise as trustee
of the trust.).
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{148} Inre Carballo,No.19-11266-LMI, 2019 WL 6340220 (Bankr. S.D. Fla. Nov. 26, 2019) (Isicoff) (For purpose of best-interests-
of-creditors test, debtor held only bare legal title and no equitable interest in real property owned jointly with mother and grandparent.
Debtor’s name was on titles to accommodate his mother and grandparent but debtor exercised no responsibility for or control over the
properties. In contrast, joint bank account with grandparent that debtor occasionally used to pay personal loan for a boat was property
of Chapter 13 estate and had to be accounted for in an amended plan.).

b. ADEQUATE PROTECTION BEFORE CONFIRMATION
§47.1 Adequate Protection of Lienholders before Confirmation
§47.2 Preconfirmation Adequate Protection after BAPCPA
6. EXEMPTIONS
a. IN GENERAL
§48.1 Available and Important in Chapter 13 Cases

{149} Inre Justice, No.2:19-bk-20387,2020 WL 2036660 (S.D. W. Va. Mar. 31, 2020) (Volk) (Only homestead exemption available
to debtor in bankruptcy under West Virginia law is $25,000 exemption in statute specific to bankruptcy; additional $5,000 exemption
in West Virginia Constitution is not available.).

{150} Oliveras Rivera v. Oterno Nazario, 610 B.R. 414 (D.P.R. Jan. 10, 2020) (Gelpi) (Homestead exemption under Puerto Rico law
does not extend to portion of property that is leased and not occupied by the debtor.), amending and superseding No. 15-2035CCC,
2019 WL 1502470 (D.P.R. Apr. 2, 2019) (Cerezo) (Under Commonwealth law, Chapter 13 debtor can claim homestead exemption only
in portion of structure that is actually used as a principal residence; portion of building leased to a tenant is not available for homestead
exemption.), aff’g in part, rev’g in part, 533 B.R. 1 (Bankr. D.P.R. July 15, 2015) (Flores) (Lease of lower level of two-story home in
which debtor resides did not defeat homestead exemption under the law of Puerto Rico.).

{151} Budorick v. Budorick, No. 19 C 3957, 2019 WL 5393819 (N.D. Ill. Oct. 22, 2019) (Leinenweber) (Bankruptcy court
appropriately rejected Chapter 13 debtor’s challenges to state court divorce decree with respect to ownership of stock and a money
judgment against the debtor. Debtor has no exemption in whatever interest he has in stock owned by former spouse.).

{152} In re Santiago Salicrup, No. 19-06953 (ESL), 2020 WL 4728415 (Bankr. D.P.R. July 10, 2020) (Lamoutte) (Chapter 13
debtor’s homestead exemption is valid under Puerto Rico Home Protection Act notwithstanding that deed to debtor in 2013 was rejected
by registrar; debtor is undisputedly the owner of the property and has filed a homestead declaration consistent with Commonwealth law
which validates the homestead claim notwithstanding that record ownership remains in the seller from the transaction in 2013.).

{153} Whitcomb v. Paull & Partners-locke Lane (In re Whitcomb), 617 B.R. 553 (Bankr. S.D. Tex. June 17, 2020) (Isgur)
(Chapter 13 debtor’s conveyance of real property to an LLC was not a “pretend sale” that would violate Texas Constitution and thus
transfer was effective to waive debtor’s homestead protection. Small portion of later loan was a pretend transaction that did not forfeit
homestead claim but debtor remained personally liable for the amount advanced.).

{154} In re Wright, No. 19-51333, 2020 WL 5106553 (Bankr. M.D.N.C. June 15, 2020) (James) (Homestead exemption in lot
adjacent to residence of Chapter 13 debtor is rejected—Iot was separately acquired and used irregularly for recreation only.).

{155} In re Guevarra, No. 18-25306-B-7, 2020 WL 2844384 (Bankr. E.D. Cal. June 1, 2020) (Jaime) (After conversion from
Chapter 7 to Chapter 13, bankruptcy court sustains Chapter 7 trustee’s objection to debtor’s claim of exemption in proceeds from sale
of property that the debtor does not own. On convoluted facts, debtor claimed exemption in sale proceeds in effort to insulate proceeds
from claims against debtor’s nephew, the actual owner of the property that was sold.).

{156} In re Holley, No. 18-13140-t13, 2019 WL 4934856 (Bankr. D.N.M. Oct. 4, 2019) (Thuma) (Chapter 13 debtor not entitled to
various exemption claims in $1.6 million proceeds from personal injury settlement when debtor did not schedule the lawsuit in prior
Chapter 7 case, lawsuit was not debtor’s to deal with personally because of § 554(c), proceeds did not fit the personal injury exemption
and debtor’s zero value for exempted assets was not accurate.).

§48.2 BAPCPA and Exemptions

{157} Bush v. Nathan (In re Bush), No. 19-11425, 2019 WL 4416313 (E.D. Mich. Sept. 16, 2019) (Cox) (At attempted conversion
from Chapter 7 to Chapter 13, debtor not entitled to exemption in proceeds of settlement of employment discrimination lawsuit under
§ 522(d)(11)(E) because debtor did not seek recovery for loss of future earnings.).

{158} Inre Connell,No. 19-43726,2020 WL 863622 (Bankr. W.D. Wash. Feb. 18, 2020) (Heston) (Trustee’s objection to homestead
exemption is rejected: debtor does not reside in property but has expressed a not implausible intent to return to property when financially
able. Exemption claim without actually residing in property is permitted under Washington state law.).

Additional Cases and Full Text of Judge Lundin’s Treatise available at: LundinOnChapter13.com 26



https://lundinonchapter13.com/ECBA/Chapter13RecentDevelopmentsSection/47.1
https://lundinonchapter13.com/ECBA/Chapter13RecentDevelopmentsSection/47.2
https://lundinonchapter13.com/ECBA/Chapter13RecentDevelopmentsSection/48.1
https://lundinonchapter13.com/ECBA/Chapter13RecentDevelopmentsSection/48.2

§48.3 Exemptions and Exemption Limitations Added by BAPCPA
§48.4 Timing and Procedure

{159} In re Pulliam, No. 19-03887-5-DMW, 2020 WL 1860113, at *3—*4 (Bankr. E.D.N.C. Apr. 13, 2020) (Warren) (Because
$30,000 homestead exemption removes debtor’s interest in property from the estate, but not the property itself under Schwab v. Reilly,
560 U.S. 770, 130 S. Ct. 2652, 177 L. Ed. 2d 234 (June 17, 2010), nonstandard provision of plan that would relieve debtor of obligation
under local rules to give notice of any sale of property during the Chapter 13 case is not proposed in good faith and precludes
confirmation. “When the Debtor claimed an exemption in the Property . . ., he did not exempt the Property in its entirety, and he did
not remove the Property from the bankruptcy estate. He exempted his inferest in the Property. Local Rule . . . governing the sale of ‘non-
exempt’ property remains applicable to any future sale of the Property, despite the Debtor’s attempt to circumvent the Rule by including
the Nonstandard Provision in Section 8.1 of the Plan. . . . [T]he Plan has not been proposed in good faith, because it seeks impermissibly
to deem property fully exempt from the Debtor’s bankruptcy estate through the use of the Nonstandard Provision.”).

§ 48.5 Timing and Procedure Considerations Added by BAPCPA
§ 48.6 Domicile Rules after BAPCPA

{160} In re O’Neil, No. 19-10641, 2020 WL 3634387, at *3 (Bankr. D. Me. June 19, 2020) (Fagone) (Applying § 522(b)(3)(A),
Chapter 13 debtor can claim some Maryland exemptions because federal law says the debtor was domiciled in Maryland notwithstanding
that debtor moved to Maine and was not physically in Maryland on the date of the petition. “[S]ection 522(b)(3)(A) creates a legal
fiction that the Debtor was domiciled in Maryland on the petition date. To be sure, the text of the statute does not say that the debtor is
deemed to be domiciled in the state whose law is applicable under section 522(b)(3)(A). But that is the unmistakable import of the
statute. . . . There is no suggestion that Congress intended to put the debtor in a worse position than she would have been in if she had
not, in fact, relocated during the 730-day period leading up to the commencement of the case.”).

{161} Inre Taro, No.19-10982 (BLS), 2020 WL 2764751, at *7 (Bankr. D. Del. May 26, 2020) (Shannon) (Although debtor resided
at father’s house in Maryland several days each week, the house he owned in Delaware was his intended domicile for exemption
purposes. Bankruptcy court declines to judicially estop debtor from claiming Delaware domicile notwithstanding state court order
finding that debtor was domiciled in Maryland. Applying § 522(b)(3), “Debtor may have had more than one residence over the past few
years . .. but . . . Debtor intended that the Delaware Property was his permanent domicile since he purchased it in 2014.”).

b. LIEN AVOIDANCE UNDER 11 U.S.C. § 522(f)
§49.1 Available in Chapter 13 Cases

{162} In re Colon Vidal, No. 15-02030 (ESL), 2020 WL 1650908 (Bankr. D.P.R. Mar. 23, 2020) (Lamoutte) (Bank’s unrecorded
mortgage is secured only by a judicial lien that is entirely avoidable under § 522(f) because it impairs the Chapter 13 debtors” homestead
exemption.).

§49.2 Procedure for Lien Avoidance
§49.3 Limitations on Lien Avoidance

{163} In re Barksdale, No. 20-8008, 2020 WL 5092877 (B.A.P. 6th Cir. Aug. 28, 2020) (not for publication) (Croom, Mashburn,
Wise) (After conversion from Chapter 13 to Chapter 7 and discharge, debtor failed to establish cause to reopen the bankruptcy case to
avoid consensual lien on the debtor’s car and a statutory lien for property taxes. Discharge did not upset the consensual lien on the
debtor’s car and the taxing authority’s statutory lien cannot be avoided under § 522(f).).

{164} In re Berger, No. 2:19-cv-00417,2019 WL 5310145, at *3—*4 (W.D. Pa. Oct. 21, 2019) (Conti) (Stripping a wholly unsecured
tax lien under §§ 506(a) and 1322(b)(2) is an in rem proceeding with respect to which the state has no sovereign immunity. Citing
Central Virginia Community College v. Katz, 546 U.S. 356, 126 S. Ct. 990, 163 L. Ed. 2d 945 (Jan. 23, 2006), and Tennessee Student
Assistance Corp. v. Hood, 541 U.S. 440, 124 S. Ct. 1905, 158 L. Ed. 2d 764 (May 17, 2004): “The Supreme Court explained that state
sovereign immunity is not implicated by proceedings that are ‘ancillary to’ the bankruptcy court’s in rem jurisdiction, even when they
arguably could be characterized as a suit against the state....Lien stripping falls within the bankruptcy court’s in rem
jurisdiction. . . . [T]he State had no sovereign immunity to raise under the circumstances of this case.”).

{165} In re Morrone, No. 19-30708, 2020 WL 5579740, at *2—*3 (Bankr. W.D.N.C. Aug. 27, 2020) (Beyer) (Creditor with judicial
lien on homestead property not entitled to stay relief to pursue nonfiling spouse’s interest in tenancy by the entireties because lienholder
is bound by confirmation of plan that avoids lien to extent it impairs debtor’s homestead exemption under § 522(f) and plan adequately
protects lienholder by proposing to pay value of nonexempt equity with respect to which the lien could not be avoided under § 522(f).
That completion of plan will sever joint liability and impact lienholder’s collection rights against the entireties property is an issue that
should have been raised before confirmation. “The Debtor . . . seeks pursuant to 11 U.S.C. § 522(f) to avoid Brettell’s Judicial Lien in
property held as tenants by the entireties as to the Debtor’s interest only. The Debtor’s interest in the Residence as entireties property is
property of the estate and, for that reason, clearly subject to the provisions of 11 U.S.C. § 522(f) . . . . Debtor has confirmed a Chapter 13
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plan in which he has committed to pay Brettell the full value of the Debtor’s non-exempt equity in the entireties property. . .. The
implication of the confirmed plan is that at the completion of the plan, the debt owed to Brettell will no longer be a joint debt, and, for
that reason, as entireties property, the Residence would be protected from execution by Brettell. Brettell had an opportunity to object to
this treatment of his debt. He did not. As a result, he is bound by the terms of the confirmed plan. . . . Brettell is adequately protected by
the terms of the confirmed plan. In the confirmed plan, the Debtor has provided for full payment of the value of his share of the non-
exempt equity.”).

{166} Inre Ohm,No. 15-60029,2020 WL 4810066, at *3—*4 (Bankr. N.D. Ohio July 31, 2020) (Kendig) (Although motion to avoid

judgment lien of former counsel meets all conditions in § 522(f), lien is not avoidable because debtor did not schedule former counsel
or deal with the debt or lien in the confirmed plan; due process prohibits avoidance of the unscheduled lien and claim. After unsuccessful
Chapter 13 case, former counsel obtained a state court judgment and lien for unpaid fees. Two years later in a second Chapter 13 case,
debtor did not schedule the lien or former counsel and confirmed plan provided for neither. Five years later, debtor amended schedules
to add former counsel and filed a motion to avoid the lien under § 522(f). “Debtor’s failure to provide for the lien in the confirmed plan
is fatal. ... Courts adhere to the notice requirement even if a lienholder would not have received a distribution under the
plan. . . . Treatment of Mr. Miller’s lien was clearly something that should have been addressed through the plan and was not. To raise
it now violates not only due process principles, but also raises res judicata concerns. Therefore, the court will deny Debtor’s motion to
avoid lien under 11 U.S.C. § 522(f). . . . Debtor’s failure to notify Mr. Miller of his case or his plan means Mr. Miller’s claim is not
discharged and the lien passes through the bankruptcy unaffected.”).

{167} In re Ober, 613 B.R. 631 (Bankr. E.D. Pa. Apr. 8, 2020) (Chan) (Judgment creditor failed to overcome presumption under
Arizona law that Chapter 13 debtors now residing in Pennsylvania intended to return to Arizona homestead; debtors can avoid judgment
creditor’s lien under § 522(f) because the exemption claim will support lien avoidance.).

{168} Inre Adkins,No. 19-50936-KMS, 2020 WL 1670257 (Bankr. S.D. Miss. Mar. 30, 2020) (Samson) (After resolving conflicting
appraisals, judgment creditor is partially secured by value in home in excess of mortgage and exemptions, and plan cannot be confirmed
that treats the judgment lien as avoidable in full.).

{169} Potts v. Potts (In re Potts), No. 18-01052, 2020 WL 476592 (Bankr. N.D. Miss. Jan. 29, 2020) (Maddox) (Applying Farrey
v. Sanderfoot, 500 U.S. 291, 111 S. Ct. 1825, 114 L. Ed. 2d 337 (May 23, 1991), judicial lien securing state court award to former spouse
cannot be avoided under § 522(f) because debtor’s interest in property to which lien attached was created by the same judgment that
created the lien.).

{170} In re Coats-Califf, No. 19-04310-JW, 2020 WL 257315, at *8 (Bankr. D.S.C. Jan. 8, 2020) (Waites) (Citing independent
duty to review Chapter 13 plans under United Student Aid Funds, Inc. v. Espinosa, 559 U.S. 260, 130 S. Ct. 1367, 176 L. Ed. 2d 158
(Mar. 23, 2010), and notwithstanding that lienholder did not appear at confirmation hearing, judicial lien is only partially avoidable
under 522(f) after doing math based on values offered by the debtor. “Debtor’s proposed chapter 13 plan incorrectly provides for the
avoidance of Creditor’s entire judicial lien encumbering the Marion Property. Debtor . . . asserts that the value of her interest in the
Marion Property is $15,000 with no liens other than Creditor’s $48,200 judicial lien. Debtor’s schedules assert an exemption in the
Marion Property of $3,185. . . . Based on the arithmetic test of § 522(f), Debtor’s exemption and the judicial lien equal $51,385, which
exceeds the $15,000 value of Marion Property by $36,385. Therefore, . . . Debtor may only partially avoid Creditor’s judicial lien up to
the impairment in the amount of $36,385, with $11,815 of the judicial lien remaining as a lien on the Marion Property.”).

{171} Inre Wigfall, 606 B.R. 784, 786—90 (Bankr. N.D. Ill. Oct. 29, 2019) (Doyle) (Possessory lien that arises after impoundment of
car for accumulated parking tickets is a judicial lien, not a statutory lien, that can be avoided under § 522(f) when it impairs an exemption.
“[S]tatutory lien must arise ‘solely’ by virtue of the statutory provision creating it whereas a judicial lien arises after some kind of
process—judicial, quasi-judicial, or administrative. . . . The City’s lien arises from Chicago Municipal Code provisions that create an
administrative process that must be followed before the City can seize the car and create a lien. . . . The administrative process and
resulting judgment make the City’s lien judicial . . . . The City’s lien did not arise solely by operation of the ordinance but only after
completion of the mandatory administrative processes required by the ordinances. The lien is judicial, not statutory. . .. The City’s
lien . . . can be avoided under § 522(f).”).

{172} In re Gancedo, 608 B.R. 771 (Bankr. S.D. Fla. Oct. 28, 2019) (Mark) (Chapter 13 debtor can use § 522(f) to avoid judgment
lien on homestead when the property was acquired two years after the judgment lien was recorded.).

{173} Inre Burge, No. 19-10795-JDL, 2019 WL 5198911 (Bankr. W.D. OKla. Oct. 14, 2019) (Loyd) (Federal tax lien is a statutory
lien, not a judicial lien; statutory lien cannot be avoided under § 522(f). Section 522(c)(2)(B) confirms this conclusion.).

{174} In re Boykins, No. 17-08957-JMC-13, 2019 WL 4686563 (Bankr. S.D. Ind. Sept. 17, 2019) (Carr) (Lien avoidance under
§ 522(f) is not available with respect to homeowners’ association lien because lien was created consensually when debtor signed
covenants before the petition. Enforcement of HOA lien by recording may be statutory process but does not change nature of lien.).
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§49.4 Section 522(f) after BAPCPA: Household Goods Corrupted
§49.5 Protecting Lienholder after Lien Avoidance

7. AVOIDANCE AND RECOVERY POWERS
§ 50.1 Turnover of Property

{175} Kentv. Skoda Minotti & Co. (In re Kent), 615 B.R. 171 (Bankr. W.D. Pa. May 5, 2020) (Agresti) (Chapter 13 debtor is entitled
to turnover of accounting records by former accountants notwithstanding that debtor’s breach of contract action against same accountants
fails.).

{176} In re Duff, No. 19-00500, 2020 WL 119685 (Bankr. D.D.C. Jan. 9, 2020) (Teel) (Chapter 13 debtor is not entitled to turnover
under § 542 of money paid for loan modification services not yet performed when action was brought by motion instead of adversary
complaint.).

{177} Stewart v. Archie’s Auto Sales, Inc. (In re Stewart), 606 B.R. 706 (Bankr. S.D. Miss. Sept. 13, 2019) (Olack) (Car repossessed
before second filing became property of Chapter 13 estate and debtor was entitled to turnover once bankruptcy court determined that
§ 109(g)(1) did not apply and debtor was eligible in the second case.).

§ 50.2 Relief from Garnishments
§50.3 Strong-Arm Powers, Statutory Liens, Preferences and Fraudulent
Conveyances

{178} Asher v. Morgan Stanley Mortg. Capital Holdings, LLC (In re Asher), No. 19-2018, 2020 WL 2617031 (Bankr. E.D. Ky.
May 22, 2020) (Wise) (Debtors acting with derivative standing cannot avoid mortgage and note notwithstanding that mortgage does
not specify the maximum amount of indebtedness as required by Kentucky law. Original note for $40,000 in 1999 had grown to nearly
$165,000 after three bankruptcies, several attempted foreclosures and four loan modifications but increase in amount was due to interest,
fees, charges, reamortizations, property taxes and insurance advances, not to any increase in the original borrowing.).

{179} Addison v. US Bank Nat’l Ass’n (In re Addison), No. 19-01015, 2020 WL 2046543 (Bankr. W.D. Ky. Apr. 28, 2020) (Lloyd)
(Chapter 13 debtor cannot use trustee’s avoiding powers under § 544 to defeat mortgagee’s lien because inconsistent references to lot
numbers in mortgage would not defeat notice of encumbrance. Under Kentucky law, mortgage contained sufficient information to put
hypothetical purchaser on constructive or inquiry notice of mortgage notwithstanding inaccurate references to lot numbers.).

{180} Carden v. Ditech Fin., LLC (In re Carden), No. 19-40012-JJR, 2020 WL 768585, at *3—*9 (Bankr. N.D. Ala. Feb. 14, 2020)
(Robinson) (Applying superseded version of Alabama law, Ditech as successor to Green Tree has a perfected security interest in debtor’s
mobile home that defeats avoidance action by debtor and Chapter 13 trustee under § 544(a). “[A]lthough the Trustee is the nominal
party in interest and asserts she has standing to bring this avoidance action, the benefit of avoiding Ditech’s lien would inure not to
unsecured creditors—there appear to be none holding allowable claims—but entirely to the Debtor who, if the Plaintiffs are successful
in this proceeding, will own the Mobile Home free and clear of Ditech’s security interest without any obligation to account for its value
through her chapter 13 plan. . . . The court concludes that Ditech’s security interest in the Mobile Home continues to be perfected and
that a judgment lien creditor on the petition date of the Debtor’s bankruptcy case would not take priority over Ditech’s security interest.”).

{181} In re Terrell, 609 B.R. 719 (Bankr. S.D. Ohio July 26, 2019) (Preston) (Chapter 13 debtor cannot use strong arm power in
§ 544(2)(3) to avoid lien of homeowners’ association because a BFP would be on notice of the lien created by the deed restrictions.
HOA’s lien for unpaid assessment created by deed restrictions recorded in 2004 perfected HOA’s lien without recording a separate
certificate of lien as required by subsequent statutes in Ohio.).

§50.4 Avoidance Powers after BAPCPA
§50.5 Preferences after BAPCPA

{182} Coots v. Ford Motor Credit Co., LLC (In re Coots), No. 19-ap-10, 2019 WL 4458375 (Bankr. N.D. W. Va. Sept. 17, 2019)
(Flatley) (Chapter 13 debtor has standing to maintain preference action against Ford Motor Credit with respect to prepetition
garnishment because debtor satisfies conditions in § 522(h).).

§50.6 Fraudulent Transfers after BAPCPA

{183} Bledsoe v. DeVos (In re Ferris), No. 19-00080-5-SWH, 2020 WL 3884735 (Bankr. E.D.N.C. July 9, 2020) (Humrickhouse)
(When confirmed Chapter 13 plan pays nothing to unsecured creditors, no legitimate purpose is served by debtors’ fraudulent
conveyance action against student loan lender that seeks to nullify Parent Federal Direct PLUS Loan. Debtors’ fraudulent conveyance
action is an indirect attempt to discharge a student loan debt without satisfying § 523(a)(8). In dicta, that Chapter 13 debtor would
maintain fraudulent conveyance action that only benefits the debtor with no prospect for recovering anything for the estate is perhaps a
good reason to require trustee participation in fraudulent conveyance actions in Chapter 13 cases.).
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{184} Gunsalusv. Ontario Cnty., N.Y. (In re Gunsalus), 613 B.R. 1 (Bankr. W.D.N.Y. Feb. 19, 2020) (Warren) (Applying §§ 522(h)
and 548(a)(1)(B), Chapter 13 debtor can avoid prepetition tax foreclosure sale as a fraudulent conveyance when county sold property
worth $28,000 in payment of taxes of $1,290.29.).

{185} Hampton v. Ontario Cnty., N.Y. (In re Hampton), No. 17-2009-PRW, 2020 WL 833045 (Bankr. W.D.N.Y. Feb. 19, 2020)
(Warren) (Applying §§ 522(h) and 548(a)(1)(B), Chapter 13 debtor can avoid prepetition tax foreclosure sale as a fraudulent
conveyance when county sold property worth $27,000 in payment of taxes of $5,157.73.).

{186} Marshall v. Abdoun (In re Marshall), 613 B.R. 194 (Bankr. E.D. Pa. Feb. 11, 2020) (Chan) (Although presumption of
reasonably equivalent value in BFP v. Resolution Trust Corp., 511 U.S. 531, 114 S. Ct. 1757, 128 L. Ed. 2d 556 (May 23, 1994),does
not apply to prepetition tax sale that was not conducted in accordance with Pennsylvania law, Chapter 13 debtor failed to prove that a
properly conducted sale would have brought a higher price—defeating debtor’s action to avoid the tax sale under § 548.).

§ 50.7 Postpetition Transfers
8. MISCELLANEOUS POWERS AND DUTIES
§51.1 Can Debtor Sue and Be Sued?

{187} Harris v. Cooley (In re Harris), 966 F.3d 439 (6th Cir. July 17, 2020) (Cole, Guy, Bush), vacated, 812 F. App’x 358 (6th
Cir. July 20, 2020) (Cole, Guy, Bush) (Bankruptcy court appropriately abstained from state law claims that Chapter 13 debtors’ fence
encroached on neighbor’s property. Lawsuit alleged that debtors’ fence encroached on neighbor’s property. Debtors’ responsive lawsuit
alleged violation of the automatic stay. No stay violation because neighbors were not creditors and debtors alleged no injury from the
lawsuit seeking removal of the fence.).

{188} Kolesar v. Allstate Ins. Co., No. 19-3758, 2020 WL 2533589 (6th Cir. May 19, 2020) (Boggs, Griffin, Larsen) (Chapter 13
debtor’s failure to respond to insurance company’s claim that the debtor lacked standing to sue for coverage because of Chapter 13 filing
is fatal to appeal of district court opinion that debtor lacked standing to sue on behalf of the estate.), aff’g, No. 1:19 CV 35, 2019 WL
2996047, at *3 (N.D. Ohio July 19, 2019) (Polster) (Citing Rugiero v. Nationstar Mortgage, LLC, 580 F. App’x 376 (6th Cir. Sept. 15,
2014) (Boggs, Batchelder, White), Chapter 13 debtor lacks standing in the Sixth Circuit to sue insurance company for wrongful denial
of water damage claim that arose during Chapter 13 case. “[TThe Sixth Circuit has concluded that a Chapter 13 debtor does not have
standing to bring a claim after having filed for Chapter 13 relief and while the bankruptcy is pending. . .. It is this district court’s
obligation to apply the law of the Sixth Circuit to this case, and not to follow the decisions of other circuits.”).

{189} In re Rizzo, No. 19-01303-JW, 2020 WL 5530073, at *3 (Bankr. D.S.C. Sept. 4, 2020) (Waites) (Citing Wilson v. Dollar
General Corp., 717 F.3d 337 (4th Cir. May 17, 2013) (Niemeyer, Agee, Thacker), Chapter 13 debtor did not violate automatic stay by
noticing appeal of adverse state court judgment. Bankruptcy court granted stay relief for others to pursue judgment against debtor and
debtor did not violate stay by appealing adverse judgment that resulted. Confirmed plan was dependent on outcome of litigation. “The
Fourth Circuit has held in Wilson . . . that a chapter 13 debtor ‘steps into the role of trustee and exercises concurrent authority to sue and
be sued on behalf of the estate’ under Fed. R. Bankr. P. 6009. . . . Debtor, as a chapter 13 debtor, may without approval of the Court,
defend herself in a state court proceeding, including filing an appeal . . . .”).

{190} Hallv. Hall (In re Hall), No. 13-5372, 2020 WL 4778150 (Bankr. E.D. Mich. Aug. 17, 2020) (Tucker) (After entry of consent

judgment against debtor, judgment creditor’s request that bankruptcy court order sheriff to execute on Chapter 13 debtor’s property is
denied because bankruptcy court is without authority to order a state officer to execute on a federal court judgment. The bankruptcy
court can order the U.S. Marshal to execute on a federal court judgment or the creditor can domesticate the judgment and then ask state
court for a writ of execution.).

{191} Furlow v. Macdonald (In re Macdonald), No. 20-80027-JW, 2020 WL 4334121 (Bankr. D.S.C. July 27, 2020) (Waites)
(Unjust enrichment lawsuit against Chapter 13 debtor fails because facts alleged by plaintiffs fail to establish unequivocal ouster of
possession of property by debtor.).

{192} Lewisv. U.S. Bank, N.A. (In re Lewis), No. 18-00240 (JKF), 2020 WL 3454240 (Bankr. E.D. Pa. June 24, 2020) (FitzSimon)
(Chapter 13 debtor’s action against insurer and professionals in fire insurance claim is barred by statute of limitations and staleness.).

{193} Kent v. Skoda Minotti & Co. (In re Kent), 615 B.R. 171 (Bankr. W.D. Pa. May 5, 2020) (Agresti) (Breach of contract by
debtor and “voluntary payment” doctrine defeat Chapter 13 debtor’s contract action against accountants with respect to unfinished
prepetition accounting work.).

{194} Miller v. Mercer Cnty. State Bank (In re Miller), No. 18-01009-JAD, 2020 WL 1522402 (Bankr. W.D. Pa. Mar. 30, 2020)
(Deller) (For lack of a case or controversy, bankruptcy court is without jurisdiction to take any action with respect to letter from
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disgruntled counsel for the defendant in a lawsuit brought by Chapter 13 debtor that was withdrawn to the district court for a jury trial
and then dismissed by the debtor.).

{195} In re Lugo, No. 18bk18603, 2020 WL 1817853, at *2 (Bankr. N.D. Ill. Mar. 12, 2020) (Hunt) (Chapter 13 debtors can
maintain tort action based on postconfirmation events but plan is modified on Chapter 13 trustee’s motion to require nonexempt proceeds
to be paid to increase payments to creditors without regard to whether proceeds are received within 60-month term of plan. “As debtors
in a chapter 13 case, the Lugos are allowed to administer an asset on behalf of the estate and collect funds to be distributed to their
creditors. But it is, in fact, the trustee who generally serves as the representative of the estate, with the capacity to sue and be sued, and
to prosecute an action by or against the debtor for the benefit of creditors. See 11 U.S.C. § 323 (capacity to sue and be sued); Fed. R.
Bankr. P. 6009 (capacity to prosecute). So, the Lugos are essentially standing in the shoes of the Trustee when they are pursuing their
personal injury claim.”).

§51.2 Debtor Must File a Plan
§51.3 Assume, Reject or Assign Leases, Rental Agreements and Executory

Contracts
§51.4 Preconfirmation Assumption and Rejection of Leases and Executory Contracts
after BAPCPA
§51.5 Review Claims, Object to Claims and File Proofs of Claim
9. SPECIAL POWERS AND DUTIES OF A DEBTOR ENGAGED IN BUSINESS

§52.1 Operating a Chapter 13 Debtor Engaged in Business
§52.2 Additional Filing and Reporting Requirements
§52.3 Debtors Engaged in Business after BAPCPA
C. POWERS, DUTIES AND COMPENSATION OF CHAPTER 13 TRUSTEE
1. POWERS AND DUTIES
§53.1 Know the Trustee’s Operating Procedures
§53.2 Who Will Be the Trustee?

{196} In re Dekom, No. 19-30082-KKS, 2020 WL 4004116 (Bankr. N.D. Fla. Apr. 6, 2020) (Specie) (Section 327 does not apply
to standing Chapter 13 trustee or to staff attorneys working for the trustee. The standing trustee and staff attorneys are not paid from the
Chapter 13 estate and do not need hiring orders from the bankruptcy court. Bankruptcy Rule 9011 sanction including dismissal of
Chapter 13 case with prejudice to refiling for one year is appropriate when pro se debtor, after warning, filed harassing motion to
disqualify Chapter 13 trustee and staff counsel that contained misstatements and fabricated claims of inappropriate ex partecontact with
the court.).

§ 533 Removal and Liability of Trustee

{197} Woodroffe v. Waage, No. 8:18-cv-1437-T-36, 2019 WL 4644425, at *S (M.D. Fla. Sept. 24, 2019) (Honeywell) (Debtor
inappropriately named the Chapter 13 trustee personally as a party to debtor’s appeal of order denying confirmation and dismissing case.
Chapter 13 trustee acted in official capacity, not personally, and enjoyed derived judicial immunity when acting within the scope of
authority. “Bankruptcy trustees act in their official capacity, and not personally, and trustees are not personally liable for performing
their duties. . . . [T]he Trustee enjoys quasi-judicial immunity[.]”).

{198} In re Dekom, No. 19-30082-KKS, 2020 WL 4004116 (Bankr. N.D. Fla. Apr. 6, 2020) (Specie) (Section 327 does not apply
to standing Chapter 13 trustee or to staff attorneys working for the trustee. The standing trustee and staff attorneys are not paid from the
Chapter 13 estate and do not need hiring orders from the bankruptcy court. Bankruptcy Rule 9011 sanction including dismissal of
Chapter 13 case with prejudice to refiling for one year is appropriate when pro se debtor, after warning, filed harassing motion to
disqualify Chapter 13 trustee and staff counsel that contained misstatements and fabricated claims of inappropriate ex partecontact with
the court.).

{199} McKinney v. 2nd Chance Auto Sales, Inc., 611 B.R. 894, 898-905 (Bankr. N.D. Ala. Jan. 30, 2020) (Sawyer) (Barton doctrine
bars state court action against Chapter 13 trustee to collect judgment against Wells Fargo from trust funds held by trustee. In addition,
funds held by trustee are in custodia legis and cannot be levied upon or attached by state court process. 2nd Chance Auto Sales, Inc.,
obtained a money judgment against a car buyer. In an effort to collect that judgment, 2nd Chance garnished the buyer’s bank account at
Wells Fargo. Wells Fargo failed to respond, which resulted in an $8,000 judgment against Wells Fargo. 2nd Chance then brought state
court action against Chapter 13 trustee as garnishee to collect money held for payment to Wells Fargo in Chapter 13 cases. “As this
proceeding involves a garnishment action brought against the Chapter 13 Trustee, who is appointed to serve this Court, this Court has
exclusive jurisdiction to hear this matter. 28 U.S.C. § 1334; Barton v. Barbour, [104 U.S. (14 Otto) 126, 26 L. Ed. 672 (Oct. 1,
1881)]. ... [1]t is undisputed that Second Chance did not first seek leave from this Court to bring a garnishment action against the
Trustee . . . . In addition to the Eleventh Circuit, 10 other circuits have likewise held that Barton applies to suits brought against a trustee
in bankruptcy. . .. * . .. [T]he Barton Doctrine requires a party to obtain leave of the bankruptcy court before initiating an action in any
non-bankruptcy courts against a bankruptcy trustee for acts done in the trustee’s official capacity.’ . . . As garnishment actions against a
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trustee are civil actions, it follows that Barton withdraws subject matter jurisdiction from any court other than the court in which the
trustee serves where, as here, someone attempts to garnish funds in the hands of a trustee. . . . While the Trustee enjoys protection from
unauthorized lawsuits under the Barton doctrine, the property in her charge is protected under the doctrine of in custodia legis while it
remains in her charge. . . . As such, the funds, independent of the Barton doctrine, are beyond the reach of any ‘levy or attachment in
any form.””).

§53.4 Procedure for Removal after BAPCPA
§53.5 Advise and Assist Debtor
§53.6 Appear and Be Heard with Respect to Confirmation of a Plan

{200} Brown v. Viegelahn (In re Brown), 960 F.3d 711, 717 (5th Cir. June 8, 2020) (Southwick, Graves, Engelhardt) (Trustee’s
duty in §§ 1302(b)(1) and 704(a)(2) to be accountable for all property received during the Chapter 13 case does not obligate debtor to
pay trustee all projected disposable income when plan proposes to pay unsecured creditors 100% using less than all monthly disposable
income. “[T]he trustee is ‘accountable for all property received.” § 704(a)(2) (emphasis added). Brown’s excess disposable income,
though, is not property that the trustee received, so the trustee cannot have a statutory duty to preserve it. . . . Section 1322 requires that
a Chapter 13 plan ‘provide for the submission of all or such portion of future earnings . . . as is necessary for the execution of the plan.’
§ 1322(a)(1) (emphases added). Because Brown’s plan proposed to pay creditors in full but also allowed him to maintain some
disposable income each month, turning over his excess disposable income was not necessary to execute the plan. Whatever a trustee’s
duty to preserve the estate, it is not that a trustee must control a Chapter 13 debtor’s excess disposable income.”).

§ 53.7 Appear and Be Heard with Respect to the Value of Collateral

§53.8 Appear and Be Heard with Respect to Modification of Plans after
Confirmation

§53.9 Ensure Debtor Commences Making Timely Payments

§ 53.10 Make Payments to Creditors Unless Plan or Confirmation Order Provides
Otherwise

{201} Bauman v. Skelton (In re Bauman), No. SC-18-1190-SLG, 2020 WL 1899557, at *8—*9 (B.A.P. 9th Cir. Apr. 16, 2020) (not
for publication) (Spraker, Lafferty, Gan) (Chapter 13 debtor cannot avoid the requirement to commence payments under
§ 1326(a)(1) by proposing to make all payments directly to creditors. Debtors can make some payments directly to creditors but typically
not to unsecured creditors and certainly not all payments. “Bauman points to no case that has permitted a chapter 13 debtor to excise the
trustee and make al// payments directly to creditors. . . . Bauman may not usurp the chapter 13 trustee’s statutory role. . . . Permitting a
debtor to make all chapter 13 payments outside of the plan would undermine the trustee’s ability to carry out these duties or render them
impracticable. . . . Courts have rejected interpretations of § 1326(a)(1) that would permit debtors to avoid or condition the
commencement of their payments under § 1326(a)(1). ... Her proposed plans did not absolve her of the duty to commence plan
payments under § 1326(a)(1).”).

§ 53.11  Payments to Creditors before Confirmation
§ 53.12  Avoidance and Recovery Powers

{202} In re Peterson, No. 3:19-CV-00249 (KAD), 2020 WL 607153 (D. Conn. Feb. 7, 2020) (Dooley) (On reconsideration,
bankruptcy court correctly determined that Chapter 13 trustee had no obligation to attempt to collect funds that may or may not have
been fraudulently removed from a separate Chapter 7 estate. That recovery, if possible, was the debtor’s responsibility.), denying
reconsideration of No. 3:19-CV-00249 (KAD), 2019 WL 6467351 (D. Conn. Dec. 2,2019) (Dooley) (When Chapter 13 debtor obtained
a judgment against the owner of a corporation and that corporation obtained $25,000 by way of settlement of other litigation, debtor’s
indirect interest in the $25,000 did not become property of the Chapter 13 estate because the debtor took no action to collect from the
corporation and the Chapter 13 trustee had no obligation to do so. Because the confirmed plan was funded in part by the proceeds of
that litigation, the bankruptcy court did not err in closing the case without discharge when the debtor did not liquidate the claim and did
not bring any portion of the settlement proceeds into the estate.).

{203} In re Massey, No. 18-33445-tmb13, 2020 WL 5240383, at *3 (Bankr. D. Or. Sept. 1, 2020) (Brown) (Over debtor’s objection,
counsel hired by Chapter 13 trustee to litigate estate’s interest in a family trust is allowed fees for successfully increasing distribution to
unsecured creditors. Counsel was appropriately hired under § 327 to perform legal services outside ordinary competence of the
Chapter 13 trustee and services performed were not duplicative of administrative responsibilities of the trustee. “The Bankruptcy Code
allows a trustee to hire a professional .... 11 U.S.C. § 327(a). ... While I am unable to articulate an absolute, bright-line rule
differentiating the trustee’s administrative duties from the professional duties that may be performed by an outside professional, I am
confident . . . Mr. Criswell’s employment did not consist of performing the trustee’s administrative duties. . . . Debtor’s proposed per se
prohibition on chapter 13 trustees hiring outside counsel to work on matters relevant to confirmation would prevent the trustee from
effectively representing creditors in unusual and complicated cases such as this one.”).
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{204} Viegelahn v. Ruben’s Auto Sales (In re Daniel), No. 20-05009-RBK, 2020 WL 4519041, at *6 (Bankr. W.D. Tex. Aug. 5,
2020) (King) (Confirmation of Chapter 13 plan that treats car lender as secured does not preclude trustee’s preference avoidance action
because Bankruptcy Code grants trustee authority to pursue § 547 action and local standing order preserves that power notwithstanding
confirmation. Lien on car perfected 32 days after Chapter 13 petition is protected from preference avoidance by enabling loan exception
in § 547(c)(3) when 30th day fell on a Saturday and Bankruptcy Rule 9006(a) extended the statutory period to the following Monday.
Acknowledging contrary authority, 30-day period in § 547(c)(3) is appropriately extended by Rule 9006(a) because the statute does not
specify a method for counting time period. “[T]he statute expressly grants the trustee authority to pursue this cause of action, and . . . this
Court’s Standing Order . . . specifically reserves the Trustee’s ability to seek avoidance actions. While the orders on confirmation do
state that Defendant has a valid security interest in Debtor’s vehicle, nothing in these orders precludes the Trustee from seeking to avoid
this lien as a preferential transfer.”).

{205} Carden v. Ditech Fin., LLC (In re Carden), No. 19-40012-JJR, 2020 WL 768585, at *3—*9 (Bankr. N.D. Ala. Feb. 14, 2020)
(Robinson) (Applying superseded version of Alabama law, Ditech as successor to Green Tree has a perfected security interest in debtor’s
mobile home that defeats avoidance action by debtor and Chapter 13 trustee under § 544(a). “[A]lthough the Trustee is the nominal
party in interest and asserts she has standing to bring this avoidance action, the benefit of avoiding Ditech’s lien would inure not to
unsecured creditors—there appear to be none holding allowable claims—but entirely to the Debtor who, if the Plaintiffs are successful
in this proceeding, will own the Mobile Home free and clear of Ditech’s security interest without any obligation to account for its value
through her chapter 13 plan. . . . The court concludes that Ditech’s security interest in the Mobile Home continues to be perfected and
that a judgment lien creditor on the petition date of the Debtor’s bankruptcy case would not take priority over Ditech’s security interest.”).

{206} Fink v. Wright (In re Wright), 611 B.R. 319 (Bankr. W.D. Mo. Dec. 10, 2019) (Fenimore) (Because debtor’s transfers of
property to sister in 2016 created a constructive trust in favor of debtor, conveyance was not fraudulent as to creditors and could not be
avoided by Chapter 13 trustee. Debtor remained the beneficial owner of the property at all times.).

§ 53.13  Recovery of Overpayments

{207} In re Palmer, No. 15-20886-GLT, 2020 WL 4743011, at *3—*4 (Bankr. W.D. Pa. Aug. 14, 2020) (Taddonio) (Debtor is
entitled to refund of $213.35 paid to unsecured creditors while motion and order to modify plan were being processed. Modified plan
changed math of confirmed plan to eliminate distribution to unsecured creditors that resulted when payment of mortgage arrears was
completed in 53d month. Trustee could have and perhaps should have objected to modification that had “retroactive” effect of declaring
plan completed. Confirmed plan called for 60 monthly payments to cure mortgage arrearages with acknowledgment that pool of funds
available to pay unsecured creditors would be determined after an audit at the time of completion of other payments. Mortgage arrearages
were fully paid approximately 53 months into the plan term. Trustee filed a notice of intent to pay unsecured creditors pro rata from
funds that became available when mortgage arrears were paid. Debtor responded with plan modification that terminated the debtor’s
obligations “retroactively” to the completion of payment of mortgage arrears. The court approved the modified plan and a week later
the trustee’s office disbursed funds on hand to unsecured creditors. “[The trustee] did [not] request a delay in the effective date of the
confirmation order to account for the processing limitations of her office. . . . [T]The Court is sympathetic to the Trustee’s position even
though it cannot authorize her actions in this case. The Trustee’s office is one of the largest in the country with disbursements rivaling
those of a small financial institution. With such volume and complexity, it is completely understandable that unusual plans would present
hardships in administration. . . . When appropriate, however, the Trustee may request that the confirmation order include reasonable
terms to grant her the leeway to address any administrative difficulties on a case-by-case basis. . . . [T]he Debtor is entitled to a refund
of $213.35.”).

{208} In re Santana Lamboy, No. 14-9530 (MCF), 2020 WL 4723712, at *6—*8 (Bankr. D.P.R. Aug. 3, 2020) (Caban Flores)
(Neither Ocwen nor US Bank was able to prove possession or ownership of mortgage note, thus neither had standing to file proof of
claim or to object to debtor’s claim filed on behalf of Ocwen. Debtor’s objection to the claim debtor filed on behalf of Ocwen is sustained
and trustee is ordered to recover payments made to Ocwen because debtor could not prove that Ocwen was holder of the debt or had
any entitlement to enforce the note. Debtor’s objections to Ocwen’s late-filed proof of claim and to US Bank’s even-later-filed claim
are sustained—the claims are not allowable and debtor’s personal liability will be discharged. Mortgage lien will survive discharge,
though it is not clear which entity has the right to enforce that lien. Debtor’s motion to modify plan filed in last month of the 60-month
plan is denied as unnecessary because debtor has completed payments under confirmed plan, debtor is entitled to discharge and none of
the mortgage claims filed by any party—including the Bankruptcy Rule 3004 claim filed by the debtor—is allowable. Chapter 13 case
was filed in November 2014. Debtor listed Ocwen as a secured creditor. US Bank filed a notice of appearance and an objection to
confirmation. Debtor moved to reserve payments to Ocwen pending proof of Ocwen’s secured status given that US Bank was alleging
that it was the holder of the mortgage. In the interim, debtor filed a proof of claim on behalf of Ocwen. Neither US Bank nor Ocwen
filed a timely proof of claim. Debtor objected to Ocwen’s untimely proof of claim. US Bank responded stating that it had inadvertently
failed to file a timely proof of claim. The bankruptcy court sustained the debtor’s objection to Ocwen’s claim. Nineteen months later
US Bank filed a motion for reconsideration and for leave to file a late claim. “Ocwen Loan Servicing LLC is not the owner of the
mortgage note because its name does not appear as the original mortgagee, on any of the endorsements or in the allonges
provided. . . . Ocwen Loan Servicing LLC never owned the mortgage note. . . . US Bank is not Ocwen Loan Servicing LLC. ... US
Bank has not represented that Ocwen Loan Servicing LLC is or was its loan servicer. US Bank has no standing to prosecute Claims . . . in
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favor of Ocwen Loan Servicing LLC. US Bank never filed a transfer of claim for Claim . . . . US Bank cannot amend a claim filed by a
separate legal entity. . . . US Bank has failed to provide the missing link in the chain of title to the mortgage note. . . . The affidavit
addresses the relationship between US Bank and [Bank of America]. The highlighted entry of Schedule A refers to BlackRock
Capital. . . . The affidavit does not say that US Bank merged with LaSalle or if LaSalle merged with Bank of America. US Bank fails to
establish how Bank of America received the mortgage note. There is no allonge or endorsement from LaSalle to [Bank of
America]. . . . The Debtor had filed Claim No. 4 in favor of Ocwen . . .. Ocwen was not the original mortgagee and there is no proof
that it is or was the owner of the note in the various allonges and endorsements filed with the court. Thus, Claim No. 4 as filed by the
Debtor must be disallowed because the Debtor has failed to establish that Ocwen is the owner of the note. It might be the servicer of the
loan since Ocwen bears in its name the term ‘servicing,” but the Debtor does not want to pay Ocwen for fear it might pay incorrectly.
US Bank cannot defend Ocwen because they are separate legal entities. . . . Once the order of discharge is entered, the Debtor will
emerge from bankruptcy with a discharge on his personal liability but maintains a lien on his principal residence. The reserved funds
held by the Trustee will be returned to the Debtor because it is unknown who is the true creditor or the owner of the mortgage note
pertaining to his principal residence. . . . [T]he Trustee will recover the payments that were made to Ocwen and return them to the
Debtor.”).

{209} Bledsoe v. DeVos (In re Ferris), No. 19-00080-5-SWH, 2020 WL 3884735 (Bankr. E.D.N.C. July 9, 2020) (Humrickhouse)
(When confirmed Chapter 13 plan pays nothing to unsecured creditors, no legitimate purpose is served by debtors’ fraudulent
conveyance action against student loan lender that seeks to nullify Parent Federal Direct PLUS Loan. Debtors’ fraudulent conveyance
action is an indirect attempt to discharge a student loan debt without satisfying § 523(a)(8). In dicta, that Chapter 13 debtor would
maintain fraudulent conveyance action that only benefits the debtor with no prospect for recovering anything for the estate is perhaps a
good reason to require trustee participation in fraudulent conveyance actions in Chapter 13 cases.).

{210} In re Alston, 610 B.R. 551 (Bankr. D.S.C. Oct. 25, 2019) (Waites) (Santander Consumer USA, Inc., ordered to refund double
payment of its claim in Chapter 13 case and ordered to pay debtors’ attorney’s fees for having to file contempt action to get refund. Plan
proposed to pay Santander in full. Debtors paid Santander directly without telling anyone. Trustee thereafter paid Santander in full,
again. Debtors asked for refund of second payment. Santander failed to respond. Debtors moved for a refund. Santander again failed to
respond. Court found Santander willfully violated terms of confirmed plan that called for one payment in full, not two.).

§ 53.14  Seek Conversion or Dismissal

§ 53.15 Review Claims, Object to Claims and File Proofs of Claim
§ 53.16  Noticing Responsibilities

§ 53.17  § 342 Noticing Issues

§ 53.18  Audits by U.S. Trustee

§ 53.19  Trustees’ Role in Debtor Education

§ 53.20  Trustees’ Final Report

{211} Marshall v. McCarty (In re Marshall), 613 B.R. 458, 460—61 (B.A.P. 8th Cir. Apr. 16, 2020) (Saladino, Nail, Dow)
(Chapter 13 debtor is not a “person aggrieved” by trustee’s final report and has no standing to appeal denial of objection to final report.
The “Final Report is not a final order and thus, this Court has no jurisdiction over such an appeal. . . . Debtor questioned the accuracy
of some of the information in Trustee’s Final Report such as creditor information and the amounts listed as exempt property . . . . Debtor
has failed to demonstrate how the bankruptcy court’s Order overruling her Objection may have diminished her property, increased her
burdens or impaired her rights as to make her an aggrieved party with standing. Nor has she demonstrated that the bankruptcy court’s
Order directly and adversely affected her pecuniarily.”).

2. COMPENSATION AND EXPENSES
§54.1 Standard Percentage Fee and Expenses
§ 54.2 Compensation and Expenses of Chapter 13 Trustee after BAPCPA

{212} In re Massey, No. 18-33445-tmb13, 2020 WL 5240383, at *3 (Bankr. D. Or. Sept. 1, 2020) (Brown) (Over debtor’s objection,
counsel hired by Chapter 13 trustee to litigate estate’s interest in a family trust is allowed fees for successfully increasing distribution to
unsecured creditors. Counsel was appropriately hired under § 327 to perform legal services outside ordinary competence of the
Chapter 13 trustee and services performed were not duplicative of administrative responsibilities of the trustee. “The Bankruptcy Code
allows a trustee to hire a professional .... 11 U.S.C. § 327(a). ... While I am unable to articulate an absolute, bright-line rule
differentiating the trustee’s administrative duties from the professional duties that may be performed by an outside professional, I am
confident . . . Mr. Criswell’s employment did not consist of performing the trustee’s administrative duties. . . . Debtor’s proposed per se
prohibition on chapter 13 trustees hiring outside counsel to work on matters relevant to confirmation would prevent the trustee from
effectively representing creditors in unusual and complicated cases such as this one.”).

§ 543 Lowered Percentage in a Case
§54.4 “No-Costing” Payments on a Claim
§54.5 Quantum Meruit
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§ 54.6 Compensation on Direct Payments by Debtor
§ 54.7 Compensation on Sale or Transfer of Assets
§ 54.8 Compensation When Trustee Is Not a Standing Trustee
§54.9 Compensation When Case Is Dismissed or Converted before Confirmation
D. REPRESENTING CREDITORS PRIOR TO CONFIRMATION
1. STOPPING THE CASE BEFORE CONFIRMATION
§ 55.1 Quick Action Is Essential
§55.2 Eligibility Attacks
§553 Conversion or Dismissal
§55.4 Preconfirmation Dismissal or Conversion after BAPCPA
2. GETTING INFORMATION
§ 56.1 How to Determine Proposed Treatment of a Creditor
§ 56.2 Working with the Chapter 13 Trustee
§56.3 Attending Meeting of Creditors
§ 56.4 Representation at Meeting of Creditors after BAPCPA
§56.5 Preconfirmation Discovery Rights of Creditors
§ 56.6 Rights to Documents and Information after BAPCPA
3. ASSERTING CREDITORS’ RIGHTS BEFORE CONFIRMATION
§57.1 Proofs of Claim
§57.2 Adequate Protection Rights
§ 573 Preconfirmation Adequate Protection Rights after BAPCPA
§57.4 Preconfirmation Rights of Landlords and Lessors after BAPCPA

{213} In re Arrieta, 612 B.R. 342, 346—49 (Bankr. D.S.C. Jan. 23, 2020) (Waites) (Upon objection by landlord, Chapter 13 debtor’s
certification under § 362(/)(1) is not true and the stay exception in § 362(b)(22) applies because no provision of lease contract or of
South Carolina law permits debtor to cure lease defaults after state court issued writ of ejectment. Debtor’s tender of one month’s rent
is not enough. “In an effort to stay the eviction proceedings, Debtor filed the Certification which indicated that she had deposited with
the Clerk of Court the rent to be due during the first 30 days after the petition and that under South Carolina law, she has the right to
stay in Residence after the entry of the Writ of Ejectment upon the payment of the entire amount of unpaid prepetition rent owed to
Landlord. . . . [S]ection 362(b)(22) provides an exception to the automatic stay . . . . [T]he Bankruptcy Code provides an ‘exception to
the exception’ of the automatic stay by allowing debtors who are tenants in a residential lease to obtain, in essence, a temporary 30-day
stay (with the possibility of obtaining an extended stay) through the certification process of § 362(/). . . . Under § 362(/)(2), the exception
to the automatic stay under § 362(b)(22) shall not apply for the entirety of the case . ... [T]he landlord may file an objection to the
debtor’s initial certification, and the Court must hold a hearing to determine if the certification filed by the debtor is true. . . . Debtor has
not alleged any circumstances that would permit her at this stage in the eviction process and over the objection of the Landlord to cure
the unpaid rent on the Lease. . . . Debtor is not permitted to cure the missed rent payments to Landlord after the issuance of the Writ of
Ejectment. As the Court finds that the Certification filed by Debtor with her petition is not true, the objection is sustained and the
exception to the automatic stay under § 362(b)(22) is immediately applicable so that Landlord may be permitted to complete the process
of obtaining full possession of the Residence.”).

§ 57.5 Domestic Support Obligations: Preconfirmation Rights after BAPCPA
§57.6 Preconfirmation Valuation Disputes
§ 57.7 Preconfirmation Classification Disputes
§ 57.8 Policing Debtor’s Compliance with Preconfirmation Duties
§57.9 Negotiating for a Secured Claim Holder
§57.10  Negotiating for a Home Mortgage Holder
§ 57.11 Representing an Unsecured Claim Holder

E. AUTOMATIC STAY AND PRECONFIRMATION RELIEF FROM STAY

1. EXTENT OF AUTOMATIC STAY

§ 58.1 Usual Protections
§ 58.2 BAPCPA Shrank Stay
§ 583 Additional Protection for Postpetition Property and Income
§ 58.4  Postpetition Creditors
§ 58.5 Alimony and Support Exception
§ 58.6 Domestic Support Obligation Exception after BAPCPA

{214} In re Sandoval, No. 2:17-bk-10379-NB, 2020 WL 3634505 (Bankr. C.D. Cal. May 27, 2020) (Bason) (After grant of stay
relief to allow domestic relations court to divide marital property, bankruptcy court rejects proposed property settlement that would
divide substantial value between former spouse and others without any distribution to the Chapter 13 estate. Bankruptcy court finds the
proposed property settlement to be collusive and denies Bankruptcy Rule 9019 approval.).
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{215} In re Wagner, No. 17-11252-TPA, 2020 WL 1844615 (Bankr. W.D. Pa. Apr. 9, 2020) (Agresti) (With one spouse in
Chapter 13 and the other in Chapter 12 and after several failed attempts to inspire the parties to complete a state court divorce with
equitable distribution of property, the bankruptcy court carries through its threat to perform the equitable distribution of property in the
bankruptcy court applying Pennsylvania domestic relations law principles.).

§ 58.7 Criminal Action or Proceeding Exception

{216} In re Deutsch, No. 20-10135-RAM, 2020 WL 475902, at *1-*2 (Bankr. S.D. Fla. Jan. 29, 2020) (Mark) (Criminal contempt
proceeding in state court civil action based on debtor’s willful failure to obey court orders fits the stay exception in § 362(b)(1), with
limitations. “Judge Lee may not sentence the Debtor to jail with an Order that purges the sentence if the Debtor pays a fine and payment
will necessarily come from property of the estate. Imposing a fine on the Debtor for his past conduct will not violate the stay if the fine
is a postpetition debt that may be paid in the Debtor’s chapter 13 plan rather than a fine immediately payable as a condition for not being
incarcerated. Second, Judge Lee cannot threaten jail unless the Debtor produces documents or appears for deposition because any inquiry
into the Debtor’s financial condition must now be done in the bankruptcy case.”).

§ 58.8 Police and Regulatory Power Exception

{217} In re Rice, 613 B.R. 690 (Bankr. N.D. Ill. Apr. 21, 2020) (Schmetterer) (City of Chicago’s claim that refusing to return
impounded car fit police power exception to automatic stay based on record of speeding violations by debtor was not supported by any
evidence.).

§ 58.9 Real Estate, Landlord and In Rem Exceptions after BAPCPA

{218} Reyes v. Kutnerian (In re Reyes), 812 F. App’x 464 (9th Cir. July 8, 2020) (not for publication) (Tashima, Hunsaker, Selna)
(Bankruptcy court appropriately applied Rooker-Feldman doctrine to refuse Chapter 13 debtors’ request to vacate state court unlawful
detainer judgment.).

{219} In re Arrieta, 612 B.R. 342, 346—49 (Bankr. D.S.C. Jan. 23, 2020) (Waites) (Upon objection by landlord, Chapter 13 debtor’s
certification under § 362(/)(1) is not true and the stay exception in § 362(b)(22) applies because no provision of lease contract or of
South Carolina law permits debtor to cure lease defaults after state court issued writ of ejectment. Debtor’s tender of one month’s rent
is not enough. “In an effort to stay the eviction proceedings, Debtor filed the Certification which indicated that she had deposited with
the Clerk of Court the rent to be due during the first 30 days after the petition and that under South Carolina law, she has the right to
stay in Residence after the entry of the Writ of Ejectment upon the payment of the entire amount of unpaid prepetition rent owed to
Landlord. . . . [S]ection 362(b)(22) provides an exception to the automatic stay . . . . [T]he Bankruptcy Code provides an ‘exception to
the exception’ of the automatic stay by allowing debtors who are tenants in a residential lease to obtain, in essence, a temporary 30-day
stay (with the possibility of obtaining an extended stay) through the certification process of § 362(/). . . . Under § 362(/)(2), the exception
to the automatic stay under § 362(b)(22) shall not apply for the entirety of the case . ... [T]he landlord may file an objection to the
debtor’s initial certification, and the Court must hold a hearing to determine if the certification filed by the debtor is true. . . . Debtor has
not alleged any circumstances that would permit her at this stage in the eviction process and over the objection of the Landlord to cure
the unpaid rent on the Lease. . . . Debtor is not permitted to cure the missed rent payments to Landlord after the issuance of the Writ of
Ejectment. As the Court finds that the Certification filed by Debtor with her petition is not true, the objection is sustained and the
exception to the automatic stay under § 362(b)(22) is immediately applicable so that Landlord may be permitted to complete the process
of obtaining full possession of the Residence.”).

§ 58.10  Pension Loans Exception after BAPCPA
§ 58.11 Miscellaneous New Stays and Exceptions after BAPCPA
§58.12  Setoffs and Recoupments

{220} In re Beacham, No. 20-60714-SMS, 2020 WL 1486790 (Bankr. N.D. Ga. Mar. 23, 2020) (Sigler) (Automatic stay precludes
former spouse from exercising recoupment to recover amounts owed under support judgment from payments former spouse owes debtor
under equitable division of property in divorce decree. Elements of recoupment are not present because obligations arising from the
divorce decree involve a different set of facts than the judgments for nonpayment of support.).

{221} Inre Duca,No. 19-10661-MKN, 2019 WL 5880434 (Bankr. D. Nev. Apr. 5, 2019) (Nakagawa) (Credit union is granted stay
relief to exercise setoff against $5,192 in Chapter 13 debtor’s account. Stay relief is delayed to allow debtor to offer alternative adequate

protection given that debtor needs the money in the account to pay living expenses and to fund proposed plan.).

§ 58.13  Termination of Services to Debtor and Discrimination against Debtor
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§ 58.14  Expiration of Stay

{222} Ross v. Wilmington Sav. Fund Soc’y, FSB, No. 4:19-CV-23-DMB, 2019 WL 7195319 (N.D. Miss. Dec. 26, 2019) (Brown)
(Appeal of order declaring that no stay was in effect because debtor had no interest in property at issue is moot because stay expired
when underlying Chapter 13 case was dismissed based on debtor’s failure to make payments.).

2. 11 U.S.C. § 362(c)(3) AND (c)(4): 30-DAY STAY TERMINATION; NO STAY
§ 59.1 In General
a. 11 U.S.C. § 362(c)(3): 30-DAY STAY TERMINATION

§ 60.1 When Does § 362(c)(3) Apply?
§ 60.2 Which Stays Terminate?

{223} In re Vega Arroyo, No. 13-00415 (EAG), 2020 WL 4728098 (Bankr. D.P.R. Aug. 13, 2020) (Godoy) (Citing Smith v. Maine
Bureau of Revenue Services (In re Smith), 910 F.3d 576 (1st Cir. Dec. 12, 2018) (Lynch, Stahl, Barron), entire stay expired 30 days after
petition in second case within a year under § 362(c)(3), including stay with respect to specific performance of a contract for sale of real
property that resulted in a postpetition judgment against the Chapter 13 debtor.).

{224} In re Guilford, No. 20-11394 (JNP), 2020 WL 4346660 (Bankr. D.N.J. July 28, 2020) (Poslusny) (In second Chapter 13 case
within a year, stay expired under § 362(c)(3) after 30 days with respect to the debtor but not with respect to property of the estate; ground
lease on which sits the debtor’s mobile home remained property of the Chapter 13 estate protected by the automatic stay.).

{225} In re Thu Thi Dao, 616 B.R. 103 (Bankr. E.D. Cal. May 11, 2020) (Klein) (In a Chapter 7 case, Chapter 13 cases discussing
§ 362(c)(3) and the extent to which the automatic stay terminates after 30 days in the second case within a year have distracted courts
and practitioners from compelling analysis that only the stay with respect to the debtor terminates. Contrary decisions such as Reswick
v. Reswick (In re Reswick), 446 B.R. 362 (B.A.P. 9th Cir. Feb. 4, 2011) (Saltzman, Hollowell, Kirscher), leave the Chapter 7 trustee
unprotected from creditor action after 30 days, unnecessarily impairing the trustee’s ability to collect and equitably distribute the estate.).

{226} In re James, No. 19-00680, 2019 WL 6833835 (Bankr. D.D.C. Dec. 13, 2019) (Teel) (No stay arose in second case within one
year because of § 362(c)(3) but not necessary to address the extent to which the stay expired after 30 days because the property at issue
was not property of the estate in the first instance based on a prepetition foreclosure sale.).

{227} In re Youngblood, No. 19-02780-NPO, 2019 WL 9828474 (Bankr. S.D. Miss. Oct. 15, 2019) (Olack) (In second Chapter 13
case within a year, stay that expired 30 days after the petition under § 362(c)(3) is stay with respect to the debtor and property of the
debtor but not stay with respect to property of the estate.).

§ 60.3 Timing, Procedure and Form for Extension of Stay

{228} Bastani v. Wells Fargo Bank, N.A., 960 F.3d 976, 978 (7th Cir. June 8, 2020) (Easterbrook, Sykes, St. Eve) (Except in
“extraordinary circumstances that we do not foresee,” Chapter 13 debtor cannot proceed in forma pauperis on appeal of order denying
extension of stay under § 362(c)(3). Debtor appears in “actual bad faith” by claiming in the bankruptcy court that she was eligible for
Chapter 13 and then claiming in the appellate court that she was destitute.).

{229} Mata v. Arvest Cent. Mortg. Co., No. 19-CV-2846 (PKC), 2020 WL 1694314 (E.D.N.Y. Apr. 7, 2020) (Chen) (Appeal of
refusal to extend stay in second case within a year under § 362(c)(3) is moot because property was sold at foreclosure, there is no
allegation of bad faith with respect to the sale and Chapter 13 debtor did not seek a stay pending appeal.).

§ 60.4 (Rebuttable) Presumption of Lack of Good Faith

{230} In re Baker, No. 19-41358,2020 WL 290650 (Bankr. D. Kan. Jan. 14, 2020) (Somers) (Presumption of bad faith did not arise
in second case within a year under § 362(c)(3) because change in circumstances made it likely that a plan could be confirmed and
completed. Debtor provided clear and convincing evidence of changed circumstances and of good faith for § 362(c)(3) purposes
including new employment, reduction of monthly expenses and improved personal and family circumstances.).

{231} Stewart v. Archie’s Auto Sales, Inc. (In re Stewart), 606 B.R. 706, 711-12 (Bankr. S.D. Miss. Sept. 13, 2019) (Olack)
(Presumption of bad faith for purposes of § 362(c)(3)(B) in second filing within a year did not arise because changed employment and
possession of new driver’s license would allow debtor to attend meeting of creditors in current case after missing four meetings of
creditors in prior, dismissed case. “The presumption of bad faith does not arise . . . because there has been a substantial change in the
Debtor’s personal affairs since the Prior Bankruptcy Case, and the Court has no reason to find that the Current Bankruptcy Case will
not be concluded. . . . [T]he Debtor testified that she is prepared to attend a § 341 meeting with her Social Security Card and current
driver’s license. . . . Accordingly, the presumption of bad faith does not arise. The Court finds that the Debtor has satisfied the good
faith requirement of § 362(c)(3)(B).”).
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§ 60.5 Proof of Good Faith

{232} Morillo v. Wells Fargo Bank, N.A., No. 19-CV-08183 (PMH), 2020 WL 2539068 (S.D.N.Y. May 19, 2020) (Halpern) (In
second Chapter 13 case within a year, based on “sketchy” facts with respect to ownership of foreclosed property and possible collusion
between debtor and prior owner, bankruptcy court appropriately held that debtor failed to rebut presumption of bad faith for purposes
of stay extension under § 362(c)(3).).

{233} In re Bartley, No. 3:19-CV-00400 (KAD), 2019 WL 6467353 (D. Conn. Dec. 2, 2019) (Dooley) (Tag-team bankruptcies and
multiple meritless state court and bankruptcy court lawsuits with respect to foreclosure demonstrate bad-faith abuse by Chapter 13
debtor that justified denial of extension of stay and dismissal with prejudice to refiling for two years.).

{234} In re Davis, No. 19-36077-KLP, 2020 WL 583126 (Bankr. E.D. Va. Feb. 5, 2020) (Phillips) (In second bankruptcy case within
a year, motion to reconsider order denying extension of stay under § 362(c)(3) is denied. Chapter 13 debtor failed to prove good faith
with respect to home mortgage that had already been foreclosed. Debtor’s remedies lie in state court.).

{235} In re Baker, No. 19-41358,2020 WL 290650 (Bankr. D. Kan. Jan. 14, 2020) (Somers) (Presumption of bad faith did not arise
in second case within a year under § 362(c)(3) because change in circumstances made it likely that a plan could be confirmed and
completed. Debtor provided clear and convincing evidence of changed circumstances and of good faith for § 362(c)(3) purposes
including new employment, reduction of monthly expenses and improved personal and family circumstances.).

b. 11 U.S.C. § 362(c)(4): NO STAY
§6l.1 When Does § 362(c)(4) Apply?

{236} Stone v. Viegelahn (In re Stone), No. 19-51047, 2020 WL 3273034 (5th Cir. June 17, 2020) (not for publication) (King,
Graves, Willett) (In third Chapter 13 case within a year, bankruptcy court appropriately dismissed case for bad faith by debtor and
correctly determined that no stay was in effect with respect to foreclosure a few days after the petition because of § 362(c)(4).).

{237} In re Othello, No. 19-51502, 2020 WL 232836 (Bankr. D. Conn. Jan. 14, 2020) (Manning) (Evidence of bad faith and abuse
of bankruptcy process for purposes of dismissal included that fourth petition did not trigger automatic stay because of § 362(c)(4) but
debtor took no action to request a stay.).

{238} Inre Clinton-Briscoe, No. 18-24703-K, 2018 WL 10323372 (Bankr. W.D. Tenn. July 3, 2018) (Kennedy) (In third bankruptcy
case within a year, no stay was in effect when mortgagee foreclosed debtor’s residence the day after the petition; foreclosure sale did
not violate stay and debtor is granted 30 days to vacate the property.).

§61.2 Procedure, Timing and Form for Imposing Stay

{239} In re Smith-Harris, No. AZ-20-1096-TLB, 2020 WL 4371150 (B.A.P. 9th Cir. July 30, 2020) (not for publication) (Taylor,
Lafferty, Brand) (In fifth bankruptcy case in four years in which no stay was in effect because of § 362(c)(4), appeal of denial of motion
for injunction is moot because underlying Chapter 13 case was dismissed during the appeal.).

{240} In re Perkins, 609 B.R. 576, 577-81 (Bankr. D. Conn. Dec. 16, 2019) (Manning) (When mortgage creditor moves for
declaration that no stay is in effect under § 362(c)(4) and for in rem relief under § 362(d)(4) in third case within a year, creditor is
entitled to declaration that no stay is in effect but relief under § 362(d)(4) is not available because there is no stay in effect from which
in rem relief could be granted. “[TThe Bankruptcy Code does not permit subsection 362(d)(4) in rem relief to enter in a case such as this
one, where the automatic stay is not in effect under subsection 362(c)(4). . . . [T]he plain language of 362(c)(4) applies to individual
debtors who file a third case within one year of two prior cases that were pending but dismissed, while the plain language of 362(d)(4)
applies to the stay of an act against real property by a creditor whose claim is secured by an interest in such real property. . . . Movant
cannot obtain ‘relief from the stay’ under subsection (d)(4) in this case because the stay was never in effect. The language of subsection
362(d) . . . compels the interpretation that the stay must be in effect as a condition precedent to obtaining in rem relief pursuant to
(d)(4). . . . [T]o grant both types of relief the Movant seeks would require the Court to conclude both that the stay was not in effect and
that it was . . . . The Movant was not stayed from proceeding with the State Court Foreclosure Action and therefore does not need in
rem relief to do so . . . because a stay was never in effect in the Debtor’s third Chapter 13 case.”).

§61.3 (Rebuttable) Presumption of Lack of Good Faith
§61.4 Proof of Good Faith

{241} In re Mendoza, No. 6:19-bk-20972-WJ, 2020 WL 211388 (Bankr. C.D. Cal. Jan. 9, 2020) (Johnson) (In third Chapter 13
case pending within a year debtor failed to prove by clear and convincing evidence that plan in current case was likely to succeed when
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plans failed in both prior cases. At a minimum, feasibility must be proven by clear and convincing evidence to overcome presumption
of bad faith in § 362(c)(4).).

3. VIOLATION OF STAY AND REMEDIES
§ 62.1 Examples of Stay Violations, and Not

{242} Harris v. Cooley (In re Harris), 966 F.3d 439 (6th Cir. July 17, 2020) (Cole, Guy, Bush), vacated, 812 F. App’x 358 (6th
Cir. July 20, 2020) (Cole, Guy, Bush) (Bankruptcy court appropriately abstained from state law claims that Chapter 13 debtors’ fence
encroached on neighbor’s property. Lawsuit alleged that debtors’ fence encroached on neighbor’s property. Debtors’ responsive lawsuit
alleged violation of the automatic stay. No stay violation because neighbors were not creditors and debtors alleged no injury from the
lawsuit seeking removal of the fence. <estate name="">In re Harris</estate>).

{243} Williamson v. Pars (In re Williamson), 795 F. App’x 537 (9th Cir. Feb. 26, 2020) (Schroeder, Berzon, R. Nelson) (Pension
fund did not violate automatic stay when it exercised equitable recoupment to recover prepetition overpayments to Chapter 13 debtor
by withholding postpetition pension payments.).

{244} In re Denby-Peterson, 941 F.3d 115, 123-26 (3d Cir. Oct. 28, 2019) (McKee, Shwartz, Fuentes) (Adopting minority position,
car lender does not violate automatic stay by retaining possession of car repossessed before the petition so long as lender does not take
any affirmative action to enforce its lien. Lender can retain possession notwithstanding demand for turnover until bankruptcy court
orders return of car. “Under the majority position, held by the Second, Seventh, Eighth, Ninth, and Eleventh Circuits, a secured creditor,
upon learning of the bankruptcy filing, must return the collateral to the debtor and failure to do so violates the automatic
stay. ... However, both the Tenth and D.C. Circuits disagree with the majority’s interpretation of the automatic stay
provision. . . . Under their view, a secured creditor is not obligated to return the collateral to the debtor until the debtor obtains a court
order from the Bankruptcy Court requiring the creditor to do so. . . . While we agree that Section 362(a)(3) is unambiguous, we decline
to hold that a plain reading of that Section compels the conclusion that the creditors in this case violated the automatic stay by failing to
turn over the Corvette to Denby-Peterson. . . . [W]e agree with the minority position . . . the text of Section 362(a)(3) requires a post-
petition affirmative act to exercise control over property of the estate. . . . Although the creditors exercised control over the Corvette by
keeping it in their possession after learning of the bankruptcy filing, the requisite post-petition affirmative ‘act . .. to exercise control
over’ the Corvette is not present in this case. . . . ” The Supreme Court has granted review of this issue in an unrelated case, In re Fulton,
926 F.3d 916 (7th Cir. June 19, 2019), cert. granted sub nom. Chicago v. Fulton, No. 19-357, 2019 WL 6880702 (U.S. Dec. 18,
2019), aff'g 595 B.R. 184, 189-90 (D.N.J. Nov. 1, 2018) (Hillman) (Adopting minority rule and without discussion of Whiting Pools,
car lender did not violate stay by refusing to return car repossessed before the petition. “The majority position, which is followed in the
Second, Seventh, Eighth, and Ninth Circuit Courts of Appeals advises that a creditor violates the automatic stay when it fails to
affirmatively and immediately return qualifying property of the debtor that was seized pre-petition. . . . The minority position . . . has
only been followed in the Tenth and District of Columbia Circuit Court of Appeals. This position finds no violation of the automatic
stay as long as the creditor merely maintains the status quo in effect at the time of the automatic stay. . . . [T]his Court finds the minority
position more persuasive. . . . [T]he exercise of control is not stayed, but the act to exercise control is stayed.”), aff'g and dismissing
appeal of 576 B.R. 66, 81-83 (Bankr. D.N.J. Oct. 20, 2017) (Altenburg) (Repossessing creditor did not violate automatic stay by refusing
to turn over car when debtor’s interest in car was disputed and retaining possession maintained status quo pending hearing on turnover.
“[T]he practice in this district has been that a creditor holding a car repossessed prepetition may request proof of insurance naming it as
loss payee prior to turnover without violating the stay. But once proof of insurance has been produced, the creditor violates the stay by
not returning the car. Yet it could find no case rationalizing this. Section 362(b) does not include an exception for adequate
protection. . . . The court sees no reason to abandon the long established practice of maintaining the status quo in repossessed vehicle
cases until a debtor provides proper proof of adequate protection, i.e., insurance. . . . In this case, this court finds the minority position
particularly persuasive. That position criticizes the majority’s claim that section 542(a) is self-effectuating, as it does not allow for the
possibility of defenses to turnover. . . . It would simply be unfair to declare a stay violation for not turning the Vehicle over when the
Debtor’s true interest in the Vehicle was unknown. . . . The personal property presents a different result. There is no question that at the
time of the bankruptcy filing, the Debtor had a legal right to her possessions and the Creditors had no right to that property. Unlike the
Vehicle, there is no question of ownership. . . . The court cannot determine with certainty whether there has been a stay violation under
section 362 as to the personal property.”).

{245} Stuart v. City of Scottsdale (In re Stuart), No. AZ-19-1332-LBT, 2020 WL 4334120 (B.A.P. 9th Cir. July 28, 2020) (not for
publication) (Lafferty, Brand, Taylor) (City did not violate stay by filing “Motion to Pause” state court appeal based on Chapter 13
filing; pause in Chapter 13 debtor’s appeal of city’s judgment against debtor did not violate stay but merely preserved status quo pending
further action by the debtor.).

{246} In re Benitez, 611 B.R. 106, 109 (B.A.P. 8th Cir. Feb. 4,2020) (Schermer, Nail, Shodeen) (Chapter 13 petition filed by debtor
in a Chapter 7 case violated automatic stay and was void. Debtor filed Chapter 13 petition to stop foreclosure after mortgagee obtained
stay relief in pending Chapter 7 case. “By filing his Chapter 13 petition, the Debtor attempted to exercise control over his interest in the
Property, which is undisputed to be property of his Chapter 7 bankruptcy estate. . . . Debtor filed his Chapter 13 case as an effort to stop
the foreclosure of the Property noticed by the Creditor after it obtained stay relief in the Debtor’s Chapter 7 case.”).
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{247} Cordova v. City of Chicago, 618 B.R. 244 (N.D. Ill. June 25, 2020) (Rowland) (In the continuing saga of In re Fulton, 926
F.3d 916 (7th Cir. June 19, 2019) (Flaum, Kanne, Scudder), cert. granted, __ U.S. | 140 S. Ct. 680, 205 L. Ed. 2d 449 (Dec. 18,
2019), district court denied motion to withdraw the reference by City of Chicago in Chapter 13 debtor’s adversary proceeding alleging
City violated stay by refusing to return a car repossessed before the petition.).

{248} Clark v. Passa (In re Passa), No. 2:18-cv-00006-DBB, 2020 WL 3440321 (D. Utah June 23, 2020) (Barlow) (Creditor had
stay relief to obtain judgments against debtor but violated stay by recording judgments. Bankruptcy court appropriately rejected
creditor’s argument that it did not violate stay by recording judgments because bankruptcy court did not determine whether judgments
were nondischargeable. Creditor represented to the bankruptcy court that there were no dischargeability issues with respect to the state
court proceedings when the creditor asked for stay relief to obtain the judgments it later recorded in violation of the stay.), aff'g 578
B.R. 898 (Bankr. D. Utah Dec. 20, 2017) (Thurman) (After stay relief to liquidate claim against debtors, creditor violated stay by
recording judgment—an act of collection that exceeded the stay relief granted. Damages included cost of owning property when
recording of judgment delayed intended sale, plus attorney fees.).

{249} Dirdala v. Wells Fargo Bank, No. 3:20-CV-5153-DWC, 2020 WL 2063564 (W.D. Wash. Apr. 29, 2020) (Christel)
(Automatic stay did not preclude foreclosure by Wells Fargo during Chapter 13 case because Wells Fargo moved for and was granted
stay relief.).

{250} BioConvergence LLC v. Attariwala, No. 1:19-cv-01745-SEB-TAB, 2020 WL 1915269 (S.D. Ind. Apr. 20, 2020) (Barker)
(Automatic stay does not apply to motion to dismiss Chapter 13 debtor’s counterclaim in district court litigation between former
employer and debtor; stay also does not apply to employer’s motion for sanctions under Federal Rule of Civil Procedure 11 filed against
former counsel for debtor based on contention that debtor’s counterclaim was frivolous.).

{251} United States ex rel. Dahlstrom v. Sauk-Suiattle Indian Tribe of Wash., No. C16-0052JLR, 2019 WL 6052646 (W.D. Wash.
Nov. 15, 2019) (Robart) (Automatic stay precludes assessment of attorney’s fees against Chapter 13 debtor for prepetition litigation
misconduct.).

{252} In re Rizzo, No. 19-01303-JW, 2020 WL 5530073, at *3 (Bankr. D.S.C. Sept. 4, 2020) (Waites) (Citing Wilson v. Dollar
General Corp., 717 F.3d 337 (4th Cir. May 17, 2013) (Niemeyer, Agee, Thacker), Chapter 13 debtor did not violate automatic stay by
noticing appeal of adverse state court judgment. Bankruptcy court granted stay relief for others to pursue judgment against debtor and
debtor did not violate stay by appealing adverse judgment that resulted. Confirmed plan was dependent on outcome of litigation. “The
Fourth Circuit has held in Wilson . . . that a chapter 13 debtor ‘steps into the role of trustee and exercises concurrent authority to sue and
be sued on behalf of the estate’ under Fed. R. Bankr. P. 6009. . . . Debtor, as a chapter 13 debtor, may without approval of the Court,
defend herself in a state court proceeding, including filing an appeal . . . .”).

{253} In re White, No. 16-00239, 2020 WL 4919691 (Bankr. D.D.C. Aug. 20, 2020) (Teel) (Chapter 13 debtor’s motion to hold
Rushmore Loan Management Services, LLC, in contempt for filing a motion for relief from stay is a violation of Bankruptcy Rule 9011;
debtor’s attorney is, sua sponte, sanctioned to pay $250 to clerk of court. Attorney’s theory that motion for stay relief was initiation of
foreclosure at time when foreclosure was prohibited by D.C. law was “so absurd and frivolous” that it warranted Rule 9011 sanctions.).

{254} In re Ohm, No. 15-60029, 2020 WL 4810066 (Bankr. N.D. Ohio July 31, 2020) (Kendig) (Renewal of attorney’s lien during
Chapter 13 case did not violate automatic stay because renewal is not the creation or enforcement of the lien and attorney could have
just waited to renew the lien as authorized by § 108(c); renewal was simply premature, not forbidden.).

{255} In re Dillon, No. 16-01682-KMS, 2020 WL 4004886 (Bankr. S.D. Miss. July 14, 2020) (Samson) (Domestic relations court
contempt judgment entered in violation of automatic stay is void but underlying claim for unpaid support is valid and will be
nondischargeable at the completion of payments.).

{256} Kaushas v. Popple Constr., Inc. (In re Kaushas), 616 B.R. 57 (Bankr. M.D. Pa. June 2, 2020) (Opel) (Petition for relief from
default judgment violated automatic stay because judgment was assigned to debtor before the Chapter 13 petition and judgment became
property of the Chapter 13 estate protected by the automatic stay. With knowledge of the Chapter 13 petition, seeking relief from the
default judgment was an act to possess or control estate property in violation of the stay. That judgment debtor also asked state court for
attorney’s fees was a further violation of the stay.).

{257} In re Svacina, No. 6:19-bk-18896-WJ, 2020 WL 2769036, at *2 (Bankr. C.D. Cal. May 27, 2020) (Johnson) (Applying
California law and Bebensee-Wong v. Federal National Mortgage Ass'n (In re Bebensee-Wong), 248 B.R. 820 (B.A.P. 9th Cir. Apr. 25,
2000) (Russell, Brandt, Marlar), purchaser at prepetition foreclosure sale did not violate stay when it recorded trustee’s deed after the
petition but within the 15-day relation-back period under state law. “[S]ections 362(b)(3) and 546(b) of the Bankruptcy Code specifically
permit post-petition perfection[.]”).
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{258} Ramos Morales v. Banco Popular de P.R. (In re Ramos Morales), No. 19-0446 (ESL), 2020 WL 4728373 (Bankr. D.P.R.
May 18, 2020) (Lamoutte) (Bank violated stay by sending collection letter after confirmation of plan that surrendered property and
granted stay relief to foreclose, with deficiency to be paid through the plan. Letter from bank expresses collection intent rather than just
information when it told debtor that payments could be made at bank branches and other help with managing debt was available.).

{259} Wernes v. Kroesen (In re Kroesen), No. 19-04003, 2020 WL 2121273 (Bankr. W.D. Mo. May 1, 2020) (Norton) (Chapter 13
debtor’s complaint for violation of stay by former investor in house rehab project fails for lack of evidence. Facebook postings were
embarrassing but did not demand payment of any debt. Confrontation at public event did not amount to violation of stay. Vandalism of
debtor’s car was not proven to have occurred or to have been the work of the defendant.).

{260} In re Rice, 613 B.R. 690 (Bankr. N.D. Ill. Apr. 21, 2020) (Schmetterer) (Applying Thompson v. General Motors Acceptance
Corp., 566 F.3d 699 (7th Cir. May 27, 2009) (Cudahy, Williams, Tinder), and /n re Fulton, 926 F.3d 916 (7th Cir. June 19, 2019)
(Flaum, Kanne, Scudder), cert. granted sub nom. City of Chicago, lllinois v. Fulton,  U.S.  , 140 S. Ct. 680, 205 L. Ed. 2d 449
(Dec. 18, 2019), City of Chicago willfully violated automatic stay by refusing to return impounded car for 160 days. Taggart v. Lorenzen,
~US. 139 8. Ct. 1795, 1804, 204 L. Ed. 2d 129 (June 3, 2019), does not change willfulness analysis in the context of the
automatic stay.).

{261} Chavez-Villasenor v. U.S. Dep’t of Educ. (In re Chavez-Villasenor), No. 19-03046-dwh, 2020 WL 2062274, at *4 (Bankr. D.
Or. Apr. 9, 2020) (Hercher) (Seizure of tax refund as setoff to student loan is willful violation of stay when Department of Education
intended to intercept tax refund and Department failed to stop erroneous intercept that resulted from computer or employee error. “Only
if the act of collection was itself unintentional is the creditor shielded from liability. . . . That the act of collection was carried out by a
computer does not materially change the analysis. . . . [W]hen a creditor designs or installs collection software and the software later
performs as expected, the creditor is held to have intended the result. . . . The government has not argued that Treasury’s software was
operating contrary to expectations when it withheld the refund. . . . The only malfunction was Education’s failure to communicate with
the Treasury software to stop it from seizing the refund. Whether the failure was caused by a glitch in the communication software or
by human error is irrelevant.”).

{262} Berrios v. Puerto Rico Treasury Dep’t (In re Berrios), No. 17-0240 (ESL), 2020 WL 1809608 (Bankr. D.P.R. Apr. 8, 2020)
(Lamoutte) (Question whether Puerto Rico Treasury Department violated stay by issuing levy on Chapter 13 debtor’s “d/b/a” can’t be
answered on summary judgment because unincorporated business had separate tax ID number and proper procedure for levy was subject
to conflicting inferences.).

{263} Steed v. GSRAN-Z, LLC (In re Steed), No. 19-5201-JWC, 2020 WL 1562526 (Bankr. N.D. Ga. Apr. 1, 2020) (Cavender)
(Levy by purchaser of tax certificates did not violate automatic stay because Chapter 13 case was dismissed at time of levy and no stay
was in effect; once Chapter 13 case was reinstated and servicer had notice, servicer and purchaser of tax certificates violated stay by
posting foreclosure notices and not acting affirmatively to stop sheriff from proceeding with foreclosure. Material disputed facts preclude
determination of damages. Debtor’s claims of negligence by purchaser and servicer are left for trial.).

{264} In re Keskey, No. DL 15-06761, 2020 WL 1547539 (Bankr. W.D. Mich. Mar. 31, 2020) (Dales) (Garnishments and attempted
execution on property of the Chapter 13 estate did not violate stay because settlement agreement allowed creditor to collect its debt
without limitation.).

{265} Johnson v. Apex Mortg. (In re Johnson), 615 B.R. 919 (Bankr. N.D. Ala. Feb. 27, 2020) (Mitchell) (Mortgagee did not violate
automatic stay when it received and kept insurance proceeds paid to it when car crashed into debtor’s business property. Mortgage
clause in insurance contract was not property of Chapter 13 estate but belonged to mortgagee and proceeds of that insurance policy
never became property of the Chapter 13 estate.).

{266} In re Moon, 613 B.R. 317, 344—48 (Bankr. D. Nev. Feb. 25, 2020) (Nakagawa) (Rushmore violated stay by making hundreds
of phone calls and written contacts with Chapter 13 debtors notwithstanding actual knowledge of bankruptcy. Rushmore “reprehensibly”
created internal procedures that maintained a cone of ignorance around its actual knowledge. It was undisputed that notice mailed to
Rushmore was incorrectly addressed and undisputed that in a phone call debtor told a Rushmore representative that a bankruptcy case
had been filed with respect to property mortgaged by debtor’s spouse. Rushmore’s internal operating procedures did not treat oral notice
as actual notice of a bankruptcy filing. Rushmore did not conduct a PACER search to confirm or deny the existence of a bankruptcy.
“Rushmore’s only witness acknowledged that Willie informed a Rushmore representative . . . that the Debtors were in bankruptcy.
Rushmore’s witness attested, however, that Willie is not a party authorized to speak to Rushmore about the servicing of the loan because
Willie is not a borrower. . . . Rushmore’s own Policy Manual expressly acknowledges that notice of a borrower’s bankruptcy can be of
any nature, written or oral, and by telephone or in person. . .. To suggest that a borrower’s spouse would be an unauthorized third
party . . . is absurd at best. Moreover, the court is not aware of any authority that would permit creditors to create a shield of ignorance
to protect themselves from liability for violating the bankruptcy laws. . . . Rushmore is not ignorant of bankruptcy law, but has adopted
procedures to remain ignorant of a borrower’s resort to bankruptcy relief.”).
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{267} McGarvey v. USAA Sav. Bank (In re McGarvey), 613 B.R. 285 (Bankr. E.D. Cal. Feb. 21, 2020) (Sargis) (FCRA claims
against bank for reporting debts as delinquent instead of reporting that debts were provided for in a confirmed Chapter 13 plan consistent
with METRO guidelines are dismissed for the most part because prior to discharge the information reported was not inaccurate and
industry standards do not control in FCRA cases; one claim remaining for trial is whether bank violated automatic stay by not correcting
its credit reporting to show that debt was involved in a Chapter 13 case.).

{268} Christie v. Fort Gibson State Bank (In re Christie), 614 B.R. 726, 734-36 (Bankr. E.D. Okla. Feb. 13, 2020) (Cornish) (Bank
violated automatic stay by demanding additional money from debtor after completion of Chapter 13 plan that paid bank’s prepetition
claim in full and required bank to release its lien. Bank demanded payment of postpetition cash advances as a condition for release of
its lien. Some of the postpetition advances were chargeable to nondebtor spouse, not to the debtor. Bank used cross-collateralization
clause to increase debt secured by property of the Chapter 13 estate in violation of § 362(a)(4). “[T]he Bank made postpetition advances
of credit to the [debtor] without obtaining court authorization. It treated these advances as secured by property of the estate, extending
and increasing the amount of its secured claim . . . . By increasing the value of its lien . . . , and later demanding additional funds before
it would release its lien the Bank created, perfected and enforced a lien against property of the estate, a clear violation of
§ 362(a)(4). . . . The Bank’s reliance on language in the . . . Note and Security Agreement pledging the Travel Trailer for all present and
future debts is misplaced. That language does not give it permission to extend and enforce its lien on the Travel Trailer regardless of the
automatic stay....[T]he Bank’s willful violation of the automatic stay caused the [debtor] to suffer actual damages in the
amount . . . added to her Travel Trailer loan. The Court also finds that she should be awarded attorneys’ fees . . . .”).

{269} Marshall v. Abdoun (In re Marshall), 613 B.R. 194, 221 (Bankr. E.D. Pa. Feb. 11, 2020) (Chan) (Demand by prepetition tax
sale purchaser for postpetition rent did not violate automatic stay because postpetition rent was postpetition claim, collection of which
is not prohibited by automatic stay. “Abdoun’s demand for the Postpetition Rent was taken in connection with a postpetition claim. As
aresult, Abdoun’s Postpetition Rent demand did not violate either § 362(a)(1) or § 362(a)(6). . . . [T]he Postpetition Rent demand made
by Abdoun does not constitute an act to obtain possession of, or control over, property of the estate because Abdoun did not actually
take possession of any property of the estate through the Postpetition Rent demand nor exercise control over it merely by sending a
collection letter.”).

{270} Tate v. Fairfax Vill. I Condo. (In re Tate), No. 19-10009, 2020 WL 634293 (Bankr. D.D.C. Feb. 10, 2020) (Teel)
(Condominium association willfully violated the stay by proceeding with foreclosure after notice of Chapter 13 filing by son who
claimed interest in condo unit by inheritance from deceased parent; under District of Columbia law, son had equitable, inchoate interests
that were not ambiguous and those interests became property of Chapter 13 estate protected by automatic stay.).

{271} In re Franklin, No. 19-80661, 2020 WL 603900 (Bankr. M.D.N.C. Feb. 6, 2020) (Kahn) (Ambiguous motion for stay pending
appeal of order under § 362(k) finding creditor violated stay by using car kill switch and repossessing car after the petition is denied.
Chapter 13 case is not suspended pending appellate review of sanctions order.), denying stay pending appeal of No. 19-80661, 2020
WL 570092, at *4—*11 (Bankr. M.D.N.C. Jan. 24, 2020) (Kahn) (Car lender blithely, contumaciously and repeatedly violated automatic
stay by engaging kill switch, repossessing car while debtor was in hospital, demanding payment and refusing to return car for three
weeks after actual knowledge of Chapter 13 petition. Compensatory damages awarded including attorney’s fees and punitive damages
totaling $15,000. “Debtor filed for bankruptcy on September 4, 2019. . . . When Debtor got into her Vehicle on September 6 and turned
the key, the car failed to start because Fields had activated the kill switch. . . . Fields not only refused to release the kill switch, but also
repossessed the Vehicle on September 11 while Debtor was in the hospital. . . . More than 22 days after Debtor filed her Petition, Fields
still stubbornly refused to return the Vehicle repossessed in violation of the automatic stay. . . . Fields[’] conduct was repetitive and
reprehensible by any measure. The blithe and callous phlegm of the repeated notifications and warnings from Debtor, Debtor’s counsel,
and the Trustee’s office, combined with Fields’ total disregard for the strictures of the automatic stay in this case is remarkable. Fields
has shown no contrition, remorse, or comprehension of the severity of its actions. . . . Debtor is financially vulnerable . . . . Fields preyed
on her vulnerability and repossessed her Vehicle while she was in the hospital and in bankruptcy.”).

{272} Crockett v. Nationstar Mortg., LLC (In re Crockett), No. 19-10030, 2020 WL 425388, at *3 (Bankr. D.D.C. Jan. 27, 2020)
(Teel), denying motion to consideration, No. 19-10030, 2020 WL 5083261 (Bankr. D.D.C. Aug. 27, 2020) (Teel) (Nationstar did not
violate automatic stay when state court set status conference to determine whether foreclosure could go forward. Debtor was in an active
Chapter 13 case but did not inform state court of status of current case or of a prior dismissed case. “The status hearings have only
served informational purposes, and do not entail a resumption of the litigation in the Superior Court. In any event, it was not Nationstar
that requested the setting of a status hearing. There has been no act by Nationstar to resume litigating the civil action and thus no violation
of the automatic stay. Nor has the debtor pointed to any damage arising from the Superior Court’s setting further status hearings.”).

{273} Williams v. CitiFinancial Servicing LLC (In re Williams), 612 B.R. 682, 694-95 (Bankr. M.D.N.C. Jan. 24, 2020) (James)
(Complaint plausibly alleges violation of automatic stay when CitiFinancial and its successor servicer, Carrington, misapplied payments
from Chapter 13 case, resulting in inflated loan balances transferred from one servicer to another and inaccurate demand letters to debtor.
“While there is a split of authority on the issue, the majority of courts to consider the issue have concluded that misapplication of
chapter 13 plan payments is a cause of action for violation of the automatic stay. . . . [A]lleged misapplied payments by CitiFinancial
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and Carrington were not simply bookkeeping entries without impact and communicated to no one, but were used to support an inflated
loan balance that was transferred from one creditor to another for collection from Plaintiffs.”).

{274} In re Lagares Santana, No. 18-07127 (ESL), 2020 WL 412185 (Bankr. D.P.R. Jan. 24, 2020) (Lamoutte) (Applying Puerto
Rico law, because judicial transfer deed was executed after foreclosure sale and before the Chapter 13 petition, no interest came into the
Chapter 13 estate and foreclosing creditor did not violate stay by obtaining confirmation of the sale after the petition.).

{275} Inre Dekom,No. 19-30082-KKS, 2020 WL 4000847 (Bankr. N.D. Fla. Jan. 21, 2020) (Specie) (District court order dismissing
Chapter 13 debtor’s action alleging “public corruption” and “legal weirdness” by various courts and judges did not violate stay because
it was not an action against the debtor, it was a frivolous action brought by the debtor.).

{276} Banks v. Gralin Hampton Auto Sales (In re Banks), 612 B.R. 167 (Bankr. D.S.C. Jan. 15, 2020) (Waites) (Postpetition
repossession of luxury cars used in debtor’s limousine service violated stay and entitled debtor to damages under § 362(k)
notwithstanding dismissal of Chapter 13 case for nonpayment. Debtor failed to prove loss of business income and was entitled only to
attorney’s fees of $12,000 and punitive damages of $1,500.).

{277} In re Duff, No. 19-00500, 2020 WL 119685 (Bankr. D.D.C. Jan. 9, 2020) (Teel) (Failure to perform under a prepetition
contract for loan modification services is not a stay violation and is not punishable by contempt.).

{278} Inre Terry,No. 18-44642-ELM-13,2019 WL 7169095, at *10, *12, *12 (Bankr. N.D. Tex. Dec. 23, 2019) (Morris) (Landlord
willfully violated stay—after stay relief was granted—Dby seizing, storing and refusing to return personal property that remained property
of Chapter 13 estate and which had not been abandoned by the debtor. Compensatory damages of $7,400 awarded for lost and damaged
personal property and attorney’s fees, and $7,500 punitive damages for “the high degree of reprehensibility” of the landlord’s conduct.
An agreed order provided that if debtor failed to move out of the landlord’s property by date certain, the landlord could take “‘any and
all steps necessary to exercise any and all rights it may have in the rental property . ...”” Debtor failed to move out and landlord
eventually removed the debtor’s personal property from the house and put it in storage. “[T]he Debtor neither ‘surrendered’ nor
‘abandoned’ the [property] under the terms of the Lease. . . . ”).

{279} Qarni v. Vahora (In re Qarni), No. 19-01090-A, 2019 WL 6817106, at *1-*5 (Bankr. E.D. Cal. Dec. 11, 2019) (Clement)
(Debtors’ complaint states a claim for violation of the stay in § 362(a)(3) when defendants with judgment against debtor and debtor’s
wholly owned corporation filed action for appointment of receiver to take control of corporation. Corporate control was an asset that
became property of the Chapter 13 estate and seeking appointment of a receiver was an action to exercise control over that property.
“[A] creditor obtained a judgment against the debtor and his corporation. As the sole shareholder, the debtor has plenary control over
corporate activities. Thereafter, the debtor filed chapter 13 bankruptcy. . . . The right to control a wholly owned entity is a property
right. . . . Naecem had a right to control VDL and California law deems that right to be property. . . . [T]he violation of the stay occurred
after the Qarnis filed their chapter 13 petition but before plan confirmation, which would have revested the property in the
debtor. . . . Consequently, at the time of the stay violation, Naeem’s right to control the affairs and direction of VDL was property of the
Qarnis’ estate. The act of filing suit, which includes causes of action that seek to exercise control over property of the estate, is itself a

violation of § 362(a)(3). . . . Since VDL’s liquidation would result in Qarnis’ loss of employment, and consequent ability to fund their
chapter 13 plan, Vahora’s efforts to appoint a receiver over VDL, if successful, would alter Naeem’s right to control that entity in a
manner inconsistent with § 362(a). . . . [A] creditor who attempts, but fails, to achieve actual control over estate property does not give

the creditor a safe harbor against a stay violation action.”).

{280} Wilson v. Arbors of Cent. Park ICG, LLC (In re Wilson), 610 B.R. 255 (Bankr. N.D. Tex. Dec. 2, 2019) (Morris) (Landlord
egregiously and reprehensibly violated automatic stay by engineering fake default under stay relief order then commencing eviction to
which it was not entitled. Compensatory damages in excess of $12,000 and punitive damages of $10,000 awarded in addition to various
injunctions.).

{281} Comer v. Carilion Clinic (In re Comer), No. 19-07030, 2019 WL 6273386 (Bankr. W.D. Va. Nov. 22, 2019) (Black) (Clinic
willfully violated automatic stay by repeatedly billing and contacting debtors to collect prepetition debts for services after notice of
Chapter 13 case. Compensatory damages included attorney’s fees but not emotional distress damages because of lack of evidence of
emotional impact of collection efforts.).

{282} In re Carr, No. 18-80386, 2019 WL 7840665 (Bankr. M.D.N.C. Nov. 18, 2019) (James) (Postpetition state court lawsuit and
lien /lis pendens violated automatic stay in Chapter 13 case and are void.).

{283} In re Caldwell, No. 18-32346-jda, 2019 WL 5616908 (Bankr. E.D. Mich. Oct. 30, 2019) (Applebaum) (Citing Taggert v.
Lorenzen, U.S.  , 139 S. Ct. 1795, 204 L. Ed. 2d 129 (June 3, 2019), Chapter 13 debtor failed to prove that judgment creditor
violated stay when tractor-trailer was repossessed prepetition and towing lot owner refused to release it without payment of towing
fees. Debtor failed to prove any action by the judgment creditor that violated stay or that violated turnover order. Debtor sought damages
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only from the judgment creditor. Decision does not address whether tow lot owner was acting as agent for judgment creditor or what
effect agency might have on Taggert analysis.).

{284} Somers v. Bell Helicopter Textron, Inc. (In re Somers), 608 B.R. 262 (Bankr. M.D. Ala. Oct. 24, 2019) (Sawyer) (Employer
did not violate stay by doing nothing except holding wages that were subject to garnishment order from state court.).

{285} Johnson v. North Mill Credit (In re Johnson), 608 B.R. 784 (Bankr. S.D. Ga. Sept. 27, 2019) (Barrett) (Postpetition
repossession of truck did not violate stay because truck was owned by corporation and Chapter 13 debtor’s ownership of that corporation
did not bring truck into bankruptcy estate. Confirmed plan that provided for payment of guaranty of truck debt did not have effect of
making the truck property of the Chapter 13 estate for purposes of the automatic stay when the truck was owned by the corporation.
Personal property removed or lost from the truck was property of the Chapter 13 debtor and material disputed facts prevent summary
judgment with respect to whether repossession of personal property violated the automatic stay.).

{286} Edwardsv. B & E Transp., LLC (In re Edwards), No. 19-06026, 2019 WL 4686633, at *4 (Bankr. W.D. Va. Sept. 25, 2019)
(Connelly), corrected and superseded, 607 B.R. 530 (Bankr. W.D. Va. Oct. 25, 2019) (Connelly) (Lender willfully violated stay by
repossessing motorcycle after actual notice of Chapter 13 filing and then refusing to return it notwithstanding that debtor was current on
payments at the petition and lender had no contractual right to repossess. Damages for egregious stay violation included $14,000 for

value of motorcycle not returned, attorney’s fees of $3,125 and punitive damages of $25,000. Lender “admitted it intended to disregard
the Bankruptcy Code.”).

{287} Coots v. Ford Motor Credit Co., LLC (In re Coots), No. 19-ap-10, 2019 WL 4458375 (Bankr. N.D. W. Va. Sept. 17, 2019)
(Flatley) (Circularly, Ford Motor Credit’s refusal to return funds garnished before the petition does not violate automatic stay in
§ 362(a)(3) because garnished funds were removed from the estate before the petition. That garnished funds are recoverable as a
preference under §§ 547 and 522(h) does not change this conclusion.).

{288} Turner v. Fidelity Bank (In re Turner), No. 18-0036, 2019 WL 7667632 (Bankr. S.D. Ala. Sept. 17, 2019) (Callaway) (Bank
willfully violated stay by sending five past-due notices to debtor after failing to correctly code that payments would be coming from the
Chapter 13 trustee rather than by automatic draft. $750 emotional distress damages awarded. Only one hour of attorney’s fees allowed
because counsel could have avoided the trial and much of the injury to debtor by simply making a phone call to the bank.).

{289} In re Bohannon, No. 19-02123-NPO, 2019 WL 5057945 (Bankr. S.D. Miss. Aug. 16, 2019) (Olack) (Chapter 13 debtor failed
to prove that former spouse violated stay by appearing at state court contempt proceeding. Former spouse overcame presumption of
regularity of the mails with corroborating testimony that no notice of bankruptcy was received coupled with unexplained failure by
debtor to mention bankruptcy at hearing in state court.).

{290} In re Haynes, No. 19-20601-PRW, 2019 WL 7945834 (Bankr. W.D.N.Y. Aug. 1, 2019) (Warren) (Entry of default judgment
and filing of foreclosure tax deed vested property in county before the petition and left no legal or equitable interest in the Chapter 13
debtor. Automatic stay did not apply to the county because prepetition default judgment and filing of foreclosure tax deed divested
debtor of all legal and equitable interests in the property.).

{291} In re Jones, No. 18-02837-NPO, 2019 WL 5061166 (Bankr. S.D. Miss. July 22, 2019) (Olack) (City violated stay by coercing
Chapter 13 debtor to make deposit and sign installment payment agreement with respect to prepetition utility arrears notwithstanding
actual notice of Chapter 13 case in which debtor scheduled and proposed to pay the utility claim in full. Remedy for violating stay by
coercing debtor to sign agreement and make payment included attorney’s fees and refund of payments.).

{292} Quintao v. Deutsche Bank Nat’l Tr. Co. (In re Quintao), No. 15-1063, 2018 WL 9990318 (Bankr. D. Mass. July 16, 2018)
(Bailey) (Mortgage servicer did not violate automatic stay or confirmed plan by paying taxes and utility arrearages after confirmation
when plan did not prohibit mortgagee or servicer from doing so. That plan provided for payment of delinquent taxes and utilities did not
preclude the mortgagee from exercising its contract right to pay those amounts, especially after the mortgagee obtained stay relief to
foreclose. Neither the mortgagee nor the servicer violated stay or confirmed plan by making internal records of amounts owed by
Chapter 13 debtor, notwithstanding confirmed plan that would cure default and maintain installment payments during the case. Sending
account statements after the grant of stay relief could not violate the stay. Mortgagee did not violate stay by accurately reporting to credit
agency amounts owed by debtor after mortgagee paid taxes and utilities on behalf of the debtor.).

§ 62.2 What Court?

{293} Harris v. Cooley (In re Harris), 812 F. App’x 358, 359 (6th Cir. July 20, 2020) (Cole, Guy, Bush) (Court of Appeals lack
jurisdiction to review bankruptcy court decision to abstain from adversary proceeding concerning the removal of a privacy fence and
violation of the automatic stay when a neighbor sued the debtors during the Chapter 13 case to force removal of the fence. “Courts of
Appeals lack jurisdiction to review a decision to abstain from a proceeding under 28 U.S.C. § 1334(c)(1).”).
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{294} Potter v. Newkirk, 802 F. App'x 696, 700 (3d Cir. Feb. 4, 2020) (Shwartz, Restrepo, Rendell) (Action under § 362(k) to
remedy stay violation is a civil action with respect to which the United States district court has jurisdiction independent of the bankruptcy
court in which the bankruptcy case arose. “We have recently held that an action under § 362(k) for violation of an automatic stay is an
independent private cause of action which need not be litigated as part of the bankruptcy proceeding. . . . As such, a district court has
jurisdiction to entertain it.”).

{295} Cordova v. City of Chicago, 618 B.R. 244 (N.D. Il1l. June 25, 2020) (Rowland) (In the continuing saga of In re Fulton, 926
F.3d 916 (7th Cir. June 19, 2019) (Flaum, Kanne, Scudder), cert. granted, __ U.S. | 140 S. Ct. 680, 205 L. Ed. 2d 449 (Dec. 18,
2019), district court denied motion to withdraw the reference by City of Chicago in Chapter 13 debtor’s adversary proceeding alleging
City violated stay by refusing to return a car repossessed before the petition.).

{296} Steed v. GSRAN-Z, LLC (In re Steed), No. 19-05304-JWC, 2020 WL 1596411 (Bankr. N.D. Ga. Apr. 1, 2020) (Cavender)
(Filing writ of fieri facias by tax commissioner with respect to prepetition property taxes did not violate automatic stay because taxing
authority had a statutory lien and filing writ did not create, perfect or extend that lien; bona fide purchaser under Georgia law would
always be on notice of property tax lien without regard to filing of fieri facias.).

§62.3 Sanctions or Contempt?

{297} In re Reed, No. 16-12995-JDW, 2020 WL 1456515 (Bankr. N.D. Miss. Mar. 20, 2020) (Woodard) (For second willful
violation of stay and violation of prior order prohibiting further stay violations, Department of Education is in contempt and
compensatory damages including attorney’s fees are awarded totaling $4,231.67. Punitive damages would be appropriate but § 106(3)
precludes that award.).

§62.4 Motion Practice or Adversary Proceeding?
§ 62.5 Remedies for Violation of Stay

{298} Leak v. Turner (In re Leak), No. 19-1033, 2020 WL 3950111 (Bankr. D. Mass. July 10, 2020) (Bailey) (Dismissal of stay
violation adversary proceeding for failure to prosecute in prior bankruptcy case is a final judgment that is preclusive in subsequent
Chapter 13 case in which debtor seeks to remedy same stay violation.).

{299} In re Moon, No. 13-12466-MKN, 2020 WL 3348351 (Bankr. D. Nev. May 29, 2020) (Nakagawa) (After finding Rushmore
in willful violation of automatic stay and discharge injunction and awarding debtors damages exceeding $300,000, attorney’s fees and
expert witness fees are also awarded in excess of $66,000.).

{300} Glenn v. Army & Air Force Exch. Servs. (In re Glenn), No. 18-66-JCO, 2020 WL 2934862, at *3—*4 (Bankr. S.D. Ala.
May 6, 2020) (Oldshue) (Debtor’s counsel’s failure to contact creditor to resolve stay violation before filing complaint was
unreasonable; fee request for 28.6 hours under § 362(k) is reduced to $1,575. “In accordance with the statutory language, fee awards are
mandatory upon a willful violation of the stay. . . . Courts determining appropriate attorney fee awards under § 362(k)(1) have applied
the standards prescribed in 11 U.S.C. § 330(a)(1)(A) . ... Application of the reasonable and necessary standard of Section 330. ..
warrants a downward adjustment . . . . 28.6 hours was simply not ‘necessary’ to remedy the stay violation . . . . [I]f counsel had expended
a modicum of effort to communicate with the appropriate [creditor] contact . . . the violation would have promptly ceased, benefitting
the Debtor and substantially reducing the time expended by counsel. . . . Courts in this jurisdiction have limited attorney’s fees when
the debtor’s attorney fails to make any effort to resolve automatic stay violations before instituting litigation. . . . [L]ack of some effort
to mitigate damages is inherently unreasonable justifying a reduced fee award[.]”).

{301} Chavez-Villasenor v. U.S. Dep’t of Educ. (In re Chavez-Villasenor), No. 19-03046-dwh, 2020 WL 2062274 (Bankr. D. Or.
Apr. 9, 2020) (Hercher) (Damages for intercept of tax refund by Department of Education in violation of automatic stay included
emotional distress injury of $10,000, damages for broken lease of $2,900 and attorney’s fees to be determined.).

{302} In re Reed, No. 16-12995-JDW, 2020 WL 1456515 (Bankr. N.D. Miss. Mar. 20, 2020) (Woodard) (For second willful
violation of stay and violation of prior order prohibiting further stay violations, Department of Education is in contempt and
compensatory damages including attorney’s fees are awarded totaling $4,231.67. Punitive damages would be appropriate but § 106(3)
precludes that award.).

{303} Inre Moon, 613 B.R. 317 (Bankr. D. Nev. Feb. 25, 2020) (Nakagawa) (Compensatory damages including emotional distress
damages of $100,000, attorney’s fees and punitive damages of $200,000 awarded based on findings that Rushmore acted “reprehensibly”
by maintaining internal procedures to keep itself ignorant of bankruptcy filing information.).

{304} Waters v. McCleod Loris Seacoast Hosp. (In re Waters), No. 19-80090-JW, 2020 WL 1884191 (Bankr. D.S.C. Feb. 13, 2020)
(Waites) (Negligence and state law consumer protection claims are preempted by Bankruptcy Code when only alleged facts are that
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creditor violated automatic stay by sending notice of collection after Chapter 13 petition. Punitive damages request survived motion to
dismiss because facts may ultimately show a right to punitive damages under § 362(k).).

{305} Garza v. CMM Enters., LLC (In re Garza), No. 17-7001, 2020 WL 718444, at *7 (Bankr. S.D. Tex. Feb. 12, 2020)
(Rodriguez) (Applying lodestar method and Johnson factors, attorney’s fees allowed for stay violation under § 362(k) to two law firms
for $3,973 and $69,787. Car lender that violated stay failed to prove that debtor’s attorneys did not mitigate damages. “[A]ssertion of a
duty to mitigate does not allow one who willfully violated the automatic stay to deflect blame for damages it caused. . . . [N]o evidence
was presented that [debtor’s] counsel sat on their hands with the intention of racking up attorney’s fees. On the contrary, [debtor’s]
counsel was diligent in their representation. Repeated calls and requests were made to Defendants to return [debtor’s]
vehicle. . . . [Clalculating attorney’s fees under the lodestar method gets the Court to the reasonable amount.”).

{306} Tatev. Fairfax Vill. I Condo. (In re Tate), No. 19-10009, 2020 WL 634293 (Bankr. D.D.C. Feb. 10, 2020) (Teel) (On summary
judgment, condominium association’s argument that debtor failed to mitigate damages after association foreclosed in violation of
automatic stay is not ready for decision because trial is necessary to determine mitigation issue and to fix amount of fees allowable
under § 362(k).).

{307} Inre Bragg, No. 18-20577-dob, 2020 WL 729132 (Bankr. E.D. Mich. Jan. 24, 2020) (Opperman) (On reconsideration, order
assessing sanctions against credit union and its counsel is set aside and trustee’s motion for sanctions under Rule 9011 and 28 U.S.C.
§ 1927 is denied.), setting aside judgment on reconsideration of No. 18-20577-dob, 2019 WL 7580292 (Bankr. E.D. Mich. Dec. 9, 2019)
(Opperman) (Postconfirmation payments totaling $198.74 that may have been extracted from Chapter 13 debtor in violation of automatic
stay and of settlement agreements between U.S. trustee and credit union should have been resolved between counsel but were not;
reduced attorney’s fees awarded to trustee after unnecessarily rancorous litigation.).

{308} Inre Terry,No.18-44642-ELM-13,2019 WL 7169095, at *10, *12, *12 (Bankr. N.D. Tex. Dec. 23, 2019) (Morris) (Landlord
willfully violated stay—after stay relief was granted—Dby seizing, storing and refusing to return personal property that remained property
of Chapter 13 estate and which had not been abandoned by the debtor. Compensatory damages of $7,400 awarded for lost and damaged
personal property and attorney’s fees, and $7,500 punitive damages for “the high degree of reprehensibility” of the landlord’s conduct.
An agreed order provided that if debtor failed to move out of the landlord’s property by date certain, the landlord could take “‘any and
all steps necessary to exercise any and all rights it may have in the rental property . ...”” Debtor failed to move out and landlord
eventually removed the debtor’s personal property from the house and put it in storage. “[T]he Debtor neither ‘surrendered’ nor
‘abandoned’ the [property] under the terms of the Lease. . . . ”).

{309} Wilson v. Arbors of Cent. Park ICG, LLC (In re Wilson), 610 B.R. 255 (Bankr. N.D. Tex. Dec. 2, 2019) (Morris) (Landlord
egregiously and reprehensibly violated automatic stay by engineering fake default under stay relief order then commencing eviction to
which it was not entitled. Compensatory damages in excess of $12,000 and punitive damages of $10,000 awarded in addition to various
injunctions.).

{310} Comer v. Carilion Clinic (In re Comer), No. 19-07030, 2019 WL 6273386 (Bankr. W.D. Va. Nov. 22, 2019) (Black) (Clinic
willfully violated automatic stay by repeatedly billing and contacting debtors to collect prepetition debts for services after notice of
Chapter 13 case. Compensatory damages included attorney’s fees but not emotional distress damages because of lack of evidence of
emotional impact of collection efforts.).

{311} McGregor v. McGregor (In re McGregor), 606 B.R. 460 (Bankr. M.D. Fla. Sept. 30, 2019) (Williamson) (On motion to
reconsider, Chapter 13 debtor was obligated to mitigate damages caused by violation of stay by former spouse; failure to mitigate
damages reduces debtor’s recovery. Former spouse violated stay by seeking state court help to set off support obligation against recovery
of dischargeable property settlement owed by the debtor.).

{312} Edwardsv. B & E Transp., LLC (In re Edwards), No. 19-06026, 2019 WL 4686633, at *4 (Bankr. W.D. Va. Sept. 25, 2019)
(Connelly), corrected and superseded, 607 B.R. 530 (Bankr. W.D. Va. Oct. 25, 2019) (Connelly) (Lender willfully violated stay by
repossessing motorcycle after actual notice of Chapter 13 filing and then refusing to return it notwithstanding that debtor was current on
payments at the petition and lender had no contractual right to repossess. Damages for egregious stay violation included $14,000 for

value of motorcycle not returned, attorney’s fees of $3,125 and punitive damages of $25,000. Lender “admitted it intended to disregard
the Bankruptcy Code.”).

{313} Turner v. Fidelity Bank (In re Turner), No. 18-0036, 2019 WL 7667632 (Bankr. S.D. Ala. Sept. 17, 2019) (Callaway) (Bank
willfully violated stay by sending five past-due notices to debtor after failing to correctly code that payments would be coming from the
Chapter 13 trustee rather than by automatic draft. $750 emotional distress damages awarded. Only one hour of attorney’s fees allowed
because counsel could have avoided the trial and much of the injury to debtor by simply making a phone call to the bank.).
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§ 62.6 Limitation on Monetary Penalties after BAPCPA

{314} In re Rice, 613 B.R. 690, 696 (Bankr. N.D. Ill. Apr. 21, 2020) (Schmetterer) (Hourly rate for counsel’s fees in action to
remedy willful violation of the automatic stay by City of Chicago is limited to $125 per hour by § 106. “[T]he City has raised an
objection arguing, under Section 106(a), that a judgment imposed against a governmental unit like itself for a violation of stay must be
consistent with the limitation within 28 U.S.C. § 2412(d)(2)(A). See 11 U.S.C. § 106(a)(3). Under Section 2412(d)(2)(A), attorney fees
are generally limited to a maximum of $125 per hour.”).

4. PRECONFIRMATION RELIEF FROM STAY

a. PROCEDURE
§ 63.1 Strategic Considerations
§63.2 Timing, Procedure and Form

{315} In re Hinchliffe, 792 F. App’x 154 (3d Cir. Feb. 5, 2020) (McKee, Shwartz, Phipps) (Third Circuit summarily affirms grant
of stay relief to mortgagee. Chapter 13 debtor raised no issue warranting review.).

{316} Zalloum v. Bank of N.Y. Mellon Corp. (In re Zalloum), 790 F. App’x 205 (11th Cir. Jan. 16, 2020) (Martin, Newsom,
Branch) (Appeal of grant of stay relief was moot because underlying Chapter 13 case was dismissed.).

{317} Jimenezv. ARCPE 1, LLP (In re Jimenez), 613 B.R. 537 (B.A.P. 9th Cir. Mar. 3, 2020) (Taylor, Lafferty, Gan) (Appeal of
grant of stay relief was moot because underlying Chapter 13 case was dismissed, terminating the stay.).

{318} Stokes v. LSF8 Participation Tr. (In re Stokes), No. MT-18-1293-BHF, 2019 WL 7372666 (B.A.P. 9th Cir. Dec. 16, 2019)
(not for publication) (Brand, Hercher, Faris) (Appeal of stay relief order is moot because bankruptcy court dismissed Chapter 13
case terminating stay and leaving debtor with no remedy on appeal.).

{319} Rayv. Deutsche Bank Nat’l Tr. Co., No. 2:17-cv-02384-JAD, 2020 WL 5230721 (D. Nev. Sept. 1, 2020) (Dorsey) (Chapter 13
debtor’s claim that Deutsche Bank lacked standing to seek stay relief because the trust it represented had terminated is unsupported by
facts and was properly rejected by bankruptcy court in favor of relief from stay; debtor’s lien lis pendens was dissolved.).

{320} Davis v. Fortune Inv. Enters., No. 3:20cv78, 2020 WL 3052862 (E.D. Va. June 8, 2020) (Lauck) (Pro se Chapter 13 debtor
states no ground for reconsideration of denial of appeal of order granting stay relief with respect to the purchaser at a prepetition
foreclosure sale.), denying reconsideration of No. 3:20cv78, 2020 WL 2025374 (E.D. Va. Apr. 27, 2020) (Lauck) (Chapter 13 debtor is
allowed to proceed in forma pauperis on appeal of stay relief order, but appeal is frivolous and moot because debtor did not obtain stay
pending appeal, property was sold at foreclosure and any challenge to foreclosure can be raised in state court.).

{321} Buczek v. KeyBank Nat’l Ass’n, No. 20-CV-80, 2020 WL 1435101 (W.D.N.Y. Mar. 24, 2020) (Sinatra) (Pro se motion for
injunction—treated as motion for stay pending appeal of order granting in rem stay relief—is rejected for lack of jurisdiction. Debtor
did not first ask the bankruptcy court for a stay pending appeal of order granting stay relief.).

{322} Ross v. Wilmington Sav. Fund Soc’y, FSB, No. 4:19-CV-23-DMB, 2019 WL 7195319 (N.D. Miss. Dec. 26, 2019) (Brown)
(Appeal of order declaring that no stay was in effect because debtor had no interest in property at issue is moot because stay expired
when underlying Chapter 13 case was dismissed based on debtor’s failure to make payments.), dismissing appeal of No. 18-11356,2019
WL 480269 (Bankr. N.D. Miss. Feb. 6, 2019) (Maddox) (“Comfort order” is granted Wilmington acknowledging that debtor has no
legal interest in property occupied pursuant to oral lease with relatives who have surrendered their interests to Wilmington in other cases.
Wilmington did not ask for and is not granted any relief with respect to debtor’s possessory right in the lease of the property.).

{323} Wilson v. Trustees Under Stan S. Cutler Revocable Trust Agreement, No. 3:19-cv-88, 2019 WL 6689903 (E.D. Va. Dec. 6,
2019) (Gibney) (Appeal of bankruptcy court order granting stay relief is moot when Chapter 13 case is dismissed during appeal and
stay terminated.).

{324} In re Moore, No. 20-40309-EJC, 2020 WL 5633081 (Bankr. S.D. Ga. Aug. 27, 2020) (Coleman) (Motion for stay pending
appeal of order denying confirmation and granting stay relief to mortgagee is denied. Denial of confirmation is not an appealable order.
Stay relief was appropriate because debtor had not and could not adequately protect mortgagee’s lien on fractional interest in inherited
property. Likelihood of success on appeal was slim and foreclosure was only means to protect mortgagee.).

{325} In re Winder, No. 19-20773-PRW, 2020 WL 1679389 (Bankr. W.D.N.Y. Apr. 6, 2020) (Warren) (Automatic stay did not
expire 60 days after stay relief motion under § 362(e) because case management order implicitly extended stay consistent with
§ 362(e)(2)(B)(ii). Stay relief denied with respect to 17-year-old land sale contract because of disputed facts material to the amount of
debt, payment of property taxes and inaccurate accounting for payments.).
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{326} In re James, No. 19-00680, 2019 WL 6833835 (Bankr. D.D.C. Dec. 13, 2019) (Teel) (Debtor is not entitled to waiver of fees
for appeal of order granting stay relief under 28 U.S.C. § 1915(a)(1) or 28 U.S.C. § 1930(f)(3). Debtor did not file the required affidavit
with respect to income and expenses, the appeal was frivolous and without any good faith grounds and property at issue had been sold
prepetition with eviction of the debtor pending.).

{327} In re Quinteros, No. 19-00195, 2019 WL 6337911 (Bankr. D.D.C. Nov. 22, 2019) (Teel) (Bankruptcy court gives additional
reasons why denial of waiver of transcription fee was appropriate including that debtor has no credible likelihood of success on appeal
of stay relief granted mortgagee when large mortgage claim was not provided for by plan.), supplementing No. 19-00195, 2019 WL
5880605, at *1 (Bankr. D.D.C. Nov. 8, 2019) (Teel) (Chapter 13 debtor’s motion to waive fee for transcription of hearing on stay relief
is denied because appeal is frivolous and not in good faith. Debtor fails to identify any issue for appellate review. “The transcript fee is
not prescribed under § 1930. . . . However, under 28 U.S.C. § 753 . .. [t]he debtor has not paid the fee for filing the notice of appeal,
and has not obtained leave to proceed in forma pauperis, and such leave (if it were sought) must be denied . . . . It follows that the court
cannot waive the fee for a transcript for the appeal.”).

{328} In re Quinteros, No. 19-00195, 2019 WL 5874609 (Bankr. D.D.C. Nov. 8, 2019) (Teel) (Motion for stay pending appeal of
order granting stay relief is denied when there is no equity in the property, the plan does not propose to pay the mortgage, the debtor
made no payments on the mortgage in years, the mortgagee established standing to foreclose and no bankruptcy purpose would be
served by continuing the stay.).

b. GROUNDS FOR RELIEF FROM STAY
§ 64.1 Lack of Adequate Protection

{329} In re Johnson, No. 19-3620, 2020 WL 1450751 (E.D. Pa. Mar. 25, 2020) (Robreno) (Stay relief was appropriate because
Chapter 13 debtor failed to make postpetition mortgage payments to Wells Fargo.).

{330} In re Morrone, No. 19-30708, 2020 WL 5579740, at *2—*3 (Bankr. W.D.N.C. Aug. 27, 2020) (Beyer) (Creditor with judicial
lien on homestead property not entitled to stay relief to pursue nonfiling spouse’s interest in tenancy by the entireties because lienholder
is bound by confirmation of plan that avoids lien to extent it impairs debtor’s homestead exemption under § 522(f) and plan adequately
protects lienholder by proposing to pay value of nonexempt equity with respect to which the lien could not be avoided under § 522(f).
That completion of plan will sever joint liability and impact lienholder’s collection rights against the entireties property is an issue that
should have been raised before confirmation. “The Debtor . . . seeks pursuant to 11 U.S.C. § 522(f) to avoid Brettell’s Judicial Lien in
property held as tenants by the entireties as to the Debtor’s interest only. The Debtor’s interest in the Residence as entireties property is
property of the estate and, for that reason, clearly subject to the provisions of 11 U.S.C. § 522(f) . . . . Debtor has confirmed a Chapter 13
plan in which he has committed to pay Brettell the full value of the Debtor’s non-exempt equity in the entireties property. . .. The
implication of the confirmed plan is that at the completion of the plan, the debt owed to Brettell will no longer be a joint debt, and, for
that reason, as entireties property, the Residence would be protected from execution by Brettell. Brettell had an opportunity to object to
this treatment of his debt. He did not. As a result, he is bound by the terms of the confirmed plan. . . . Brettell is adequately protected by
the terms of the confirmed plan. In the confirmed plan, the Debtor has provided for full payment of the value of his share of the non-
exempt equity.”).

{331} Woodward v. U.S. Bank Nat’l Ass’n (In re Woodward), No. 18-00219-MDC, 2020 WL 4252638 (Bankr. E.D. Pa. July 21,
2020) (Coleman) (Debtor’s nonpayment of mortgage for six years may be egregious, but property interest worth $120,000 provides
adequate protection for mortgagee’s $60,000 debt and stay relief is not appropriate under § 362(d)(1).).

{332} In re King, 614 B.R. 851 (Bankr. E.D. Ark. Apr. 30, 2020) (Taylor) (Stay relief is granted in third bankruptcy case in 13
months because debtor has not provided or proposed any form of adequate protection to purchaser at foreclosure sale.).

{333} In re Weyer, 612 B.R. 192, 195-97 (Bankr. W.D. Wis. Jan. 3, 2020) (Ludwig) (Car lender that failed to timely file proof of
claim is entitled to stay relief after confirmation based on lack of adequate protection; debtors had obligation to file Bankruptcy Rule
3004 claim on behalf of lender or to make adequate protection payments directly to the lender—notwithstanding that confirmed plan
required lender to file timely claim to get paid. Estoppel is not available because of Rule 3004 option and equities favor lender because
debtors are driving car but not paying for loss of value. Schedules identified Valley Communities Credit Union (VCCU) with liens on
cars and confirmed plan provided monthly payment to pay the claims. Form plan in district alerted VCCU that creditors must file a
timely proof of claim in order to be paid. VCCU missed the deadline for filing a proof of claim and neither the trustee nor the debtors
filed a claim on behalf of VCCU. Nine months after confirmation VCCU filed a motion for stay relief. “[I]t is undisputed that VCCU’s
property interests in the Weyers’ vehicles are not being adequately protected. . . . The failure to make payments on claims secured by
depreciating collateral is the quintessential basis for finding a lack of adequate protection and granting relief from stay. . . . Under the
plain terms of section 362(d), the court ‘shall’ grant relief from stay where there is cause, including the lack of adequate
protection. . . . The Weyers argue that VCCU cannot obtain relief from stay because the lack of adequate protection is the result of
VCCU’s own failure to file proofs of claim. . . . Both parties failed to act timely under the Rules. Accordingly, the equities do not weigh
in the Weyers’ favor sufficiently to allow them to continue to use VCCU’s collateral without payment. . . . [A] creditor that does not
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wish to submit to this court’s jurisdiction or to participate in plan payments is not required to file a proof of claim. . . . Debtors who wish
to pay a creditor’s claim through their plan are not left helpless when a creditor fails to file a proof of claim. Rule 3004 gives them a 30-
day window, after the creditor fails to file a proof of claim, to file a proof of claim on the creditor’s behalf. . . . The Weyers’ estoppel
defense focuses solely on VCCU’s failure to file a timely proof of claim, while ignoring their own failure to act. If the Weyers wanted
to treat and pay VCCU’s claims through their chapter 13 plan, Rule 3004 gave them the ability to file proofs of claim for
VCCU.... [E]ven after the Rule 3004 window closed and VCCU filed its motion, the Weyers were not without options. They could
have sought an extension of the already-expired Rule 3004 deadline. If they established ‘excusable neglect’ for their failure to file a
proof of claim on VCCU’s behalf timely, the Bankruptcy Rules allow the court to give them additional time to file those proofs of claim.
See Rule 9006(b)(1) . . . . [1]t would be unfairly punitive to VCCU, and would generate an undeserved windfall for the Weyers, if the
court were to deny VCCU’s motion.”).

{334} In re Baker, No. 5:19-bk-71061, 2019 WL 9828490 (Bankr. W.D. Ark. Dec. 3, 2019) (Barry) (Car claim is adequately
protected by proposed plan payments and creditor is not entitled to stay relief.).

§ 64.2 Other Cause for Relief

{335} Rickertv. Specialized Loan Servicing LLC (In re Rickert), No. MT-19-1120-LBG, 2020 WL 1170732 (B.A.P. 9th Cir. Mar. 9,
2020) (not for publication) (Lafferty, Brand, Gan) (Cause for stay relief included that debtor made no payments to mortgagee for
six months since Chapter 13 petition and proposed plan continued to deny mortgagee had a claim notwithstanding unrefuted proof to
contrary.), aff'g No. 18-60937-13, 2019 WL 1959898 (Bankr. D. Mont. Apr. 29, 2019) (Hursh) (Specialized Loan Servicing is entitled
to stay relief for cause because debtor has made no mortgage payment for 19 months, debtor refuses to provide for SLS on frivolous
theories gathered from the Internet and SLS has shown it is entitled to enforce the note.).

{336} Mead v. HSBC Bank USA, Nat’l Ass’n (In re Mead), No. CO-19-001, 2019 WL 5257957 (B.A.P. 10th Cir. Oct. 16, 2019)
(not for publication) (Cornish, Hall, Loyd) (Stay relief was appropriate based on lack of equity when debtor valued property in
schedules at approximate amount of first mortgage and no cushion or other form of adequate protection was apparent or offered.).

{337} In re Donaghy, No. 19-1720, 2020 WL 2759251 (E.D. Pa. May 28, 2020) (Robreno) (Bankruptcy court appropriately granted
stay relief to bank with consensual prepetition foreclosure judgment; consent judgment was preclusive of debtor’s argument that bank
lacked standing and any fraud claims had to be raised as defense to foreclosure.).

{338} Martin v. Martin, 618 B.R. 326 (S.D. Fla. Mar. 30, 2020) (Ruiz) (Applying § 541(c)(2), Chapter 13 debtor’s rights to pension
proceeds protected from alienation by New York law did not become property of bankruptcy estate and former spouse is entitled to stay
relief to enforce domestic relations court orders with respect to interest in pension.).

{339} Coppedge v. Specialized Loan Servicing LLC (In re Coppedge), No. 19-12-MN, 2020 WL 1332993, at *6 (D. Del. Mar. 23,
2020) (Noreika) (In decade-long battle between pro se debtor and mortgagee that included “vague, repetitive, and nonsensical” claims
that debts payable in currency had been forgiven by Congress in 1933, stay relief was appropriately granted to mortgagee. Multiple
bankruptcy cases and endless litigation and relitigation—all barred by res judicata after state court foreclosure judgment—supported
stay relief and other sanctions previously imposed by bankruptcy court and other courts.).

{340} Craig v. Bendall, No. 4:19¢v00048, 2020 WL 1234947, at *3 (W.D. Va. Mar. 13, 2020) (Kiser) (Bankruptcy court order
granting relief from stay is stayed pending appeal when debtor is owner of property, debtor is not personally liable on mortgage but
debtor has good argument that Johnson v. Home State Bank, 501 U.S. 78, 111 S. Ct. 2150, 115 L. Ed. 2d 66 (June 10, 1991), claim of
mortgagee can be managed through plan under § 1322. Debtor owns real property pursuant to quitclaim deed. Property is subject to
mortgage and Chapter 13 plan proposes to modify note under § 1322(b)(2) to make monthly payments until property is sold or
refinanced. Bankruptcy court granted stay relief, questioning whether a Chapter 13 debtor could modify note to which the debtor was
not a party. “I believe Craig has made an adequate, preliminary showing that the in rem action against the property she owns could be a
claim subject to the bankruptcy court’s authority under 11 U.S.C. § 1322, and which is subject to the automatic stay, even if the
bankruptc